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JloroBipHe pery/lOBaHHS AisIbHOCTI HEMIANMPUEMHUIBKUX IPUIAYHHUX 0CI0 AK

(¢opma peanizanii ix UMBIILHOI MPaBOCY0’EKTHOCTI

Cepen mpaBoBux ¢Gopm peanizaiii [HUBUIBHOI  MPaBOCYO’€KTHOCTI
IOPUIUYHHUX OCI0 HelepeciyHa pojib HAJIEKUTh JOTOBIPHOMY PEryIOBaHHIO. Takuii
CTaH peyeil, BBXKaeMO, € aOCONIOTHO BHINpABIaHUM, a/DKE SK CIYIIHO Bif3Hadae
B. B. Jlynp, peHomMeHanbHa posib OrOBOPY MOSATa€E B TOMY, 10 HOTO PeryJisITUBHUM
BIUIMB Ha 1HIII €IEMEHTH MEXaH13MYy MPaBOBOT'O PETrYIIOBAHHS MPOSBISETOCA MO CYTI
YIOPOIOBXK YChOTO TMPOILIECY IPABOBOIO pErylIOBaHHS LMBUIBHUX JOTOBIPHUX
BiJTHOCHH, 3a0€3I1euyI0uu ioro eeKTHBHICTH B mutomy [1, €. 25-29].

3 bOT'0 MPUBOJLY CIYIIHOIO € Takox no3uilisa I. P. Kanaypa, sikuit Bkasye, 110
OpIEHTUDP Oprasizailii Cy4aCHOTO MPABOBOTO TMOPSIAKY MaWHOBUX BIJIHOCUH Ha
cBOOOJly OrOBOPY pO3MIUPHUB (PYHKIIIOHAIbHE HABaHTAXXEHHS ILOTO IPABOBOIO
dbeHomMeHa y MexaHi3Mi peryiroBaHHS BiIHOCHMH. CbOrojiHI JOTrOBIp, BiJ3HAYa€
HAyKOBEllb, BIAIrpa€ HE TUIBKUA POJb IOPUIAUYHOTO (aKTy, SAKUH € TMEePBUHHUM
«IMITyJIbCOM» B JWHAMIIll BKa3aHUX BIJHOCHUH, a W BHUKOHY€E (DYHKI[IFO OCHOBHOI'O
THCTPYMEHTApIl0 1HIMBIAYaIbHOTO PETyJIOBAaHHSA MPUBATHONPABOBOIO CErMEHTA
JOCTIIKYBaHOi cdepru MaifHOBOro 000poTy. Byayuum OpUAMYHUM peryisiTopoM
MOBEIIHKHA OC10, SKI BCTYMAIOTh y JOTOBIPHI BITHOCHHH, JIOTOBIp «BO 1M’SI» IXHIX
iHTepeciB 3ale3neuye 00 €KTHBHY MOJIMBICTH BpPETyJIIOBaTH Ti cepu IXHBOTrO
JIOTOBIPHOTO CITIBXKHUTTS, SIKI HE OMOCEPEIKOBaHI HOPMATHBHOIO perjaMeHTaIli€ero [2,
c. 114-118].

Cnpapai, OUIBIIICTh HEMIANPUEMHUIIBKMX FOPUAWYHUX OCI0, xoua U 3
OKpeMHM OOMEKEHHSMH, MAlOTh MPaBO Ha YKJIaJIeHHs JIOrOBOPIB 3 Miepeiayl MaiiHa y
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mociayr. Y 1bOMy KOHTEKCTI BapTO TaKOX HAroJIOCUTH Ha TEPCIEKTHBHOCTI
3aKOHOJIABYOTO 3aKPITUICHHS MOKJIMBOCTI YKJIAJICHHS YCTAaHOBYOTO JOTOBOPY TIij Yac
CTBOPEHHSI OKPEMHUX HEIMIANMPUEMHUIBKUX FOPUIUIHUX OCIO, 30KpeMa CITOKMBYHX
TOBAPUCTB.

Taki mpaBOBI MOMJIHBOCTI TOBHOIO MIPOIO BigoOpakalOTh JIHCIIO3UTHBHI
3acaid TPABOBOT'O PETYIIOBAaHHS, IO € XapaKTepHUMHU [JIsi  I[MBUIHHOTO
3aKOHOJIaBCTBA. BOHM 3HAaXOmSTh CBill BUpa3 y 3aKOHOJABYIN MOKIIUBOCTI Cy0’ €KTIB
NpUBaTHUX BIAHOCUH BpEryJbOBYBAaTH CBOIO TIOBEMIHKY Yy JOTOBOpPi IIJISXOM
BIJICTYITY BiJl TIOJIO’KE€Hb aKTIB IIUBLILHOTO 3aKOHO/JABCTBA YM HABITh BPETYJIOBATH
CBOI BIJIHOCHHH, SIKI HE BperyapoBaHi 1iuMu akTamu [3, €. 90]. Bous 1 BosieBUsIBIICHHS
YYaCHHKIB JJOTOBOPY, Bia3zHayae B. B. Jlyup, popmyerbes Hacammepen mij BILIMBOM
MPUMKICIB HOPM LUUBUIBHOIO MPaBa, SIKI MICTATh a0OCTPAKTHY MOJIENb B3aEMOBITHOCHUH
cTopiH. JloroBip e € 1HIMBIAYai3ylOuuM IMPaBOBUM aKTOM, y SKOMY aOCTpakTHa
MOJIeNTb TIOBEMIHKK 0Ci0, OKpecjeHa B 3arajJbHUX pHUCaxX y 3aKOHI, HAaIOBHIOETHCS
KOHKPETHHX 3MICTOM, Ha0yBa€e CBOET «IUTOTI Ta KpoBiy» [4, C. 43].

[{iTKOM  TOTOKYIOUHMCHh 13  3a3HAYCHHMMH  TBEP/DKCHHSMH,  MOXKHA
CIPOTHO3YBAaTH TEHJCHIIIO JI0 PO3MIUPEHHS MHUCIIO3UTHBHOCTI Y perjiamMeHTallii
BIJIHOCHH 3a y4YacTi HEHANPUEMHHUILIBKUX IOPUIWYHUX OCi0, 1m0, Oe3repeyHo, €
MO3UTUBHMM Ta PO3IIUPEHHS Jii IM03aHOPMATUBHUX PETYIATOPIB  IUBIIBHUX
MPaBOBIJHOCHH 3a iX Y4acTi.

Bapto BigzHauuTH, 1m0 peHOMEH AOTrOBOPY MOJISITAE Y TOMY, 1110 BIH BUCTYIIA€
MPaBOBHUM 33aCO00M, Y MEXax SIKOr0 1HTepeC OJHIET CTOPOHHU 3aI0BOJIbHAETHCS TIITLKU
yepe3 iHTepec iHmOI. ChOrojHi, HameBHE, HE BUKJIMYE 3alepeueHb Te3a MO0
YVHIBEPCAIBHOCT1 JOTOBOPY, CBIJYEHHSM YOrO0 € BHUXIJ JOTOBOPY 3a MEXI IpaBa
MIPUBATHOTO, Ta JOBOJII IHTCHCUBHE MPOHUKHEHHS y Taiy3i mybsigHoro nmpaBa. Came
YHIBEPCAIBHICTh KOHCTPYKIII JOTOBOPY J103BOJISIE€ 31HCHIOBATH HAYKOBHUH IOIIYK
HOro sIK IUMBUIICTUYHOI KaTeropili y pi3HUX HAyKOBUX HampsMax, B TOMY YHCIi B
acrmeKkTi #oro po3ymiHHA sAK GOpMH peaitizailii UBUIBHOI IPaBOCYy0’€KTHOCTI
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CrpaBai, UMBUIICTUYHA JITEpATypa XapakTEpHU3yeTbCs OaraTOMaHITHICTIO
MOTJISAIB Y BU3BHAUEHHI LIMBUILHO-TIPABOBOI'O JIOTOBOPY — BIH BHUCTYIAE IOPUIUYHUM
dakTtom, ¢GOpMOIO ICHYBaHHSI MPABOBIAHOIIEHHS, MPABOYMHOM, HOPMATHUBHUM
JOKYMEHTOM, JDKEPEIIOM TpaBa, PETyISITOPOM IMBUIBHMX TMpaBOBiAHOCHH. JlaHi
KaTeropii BUCTYIAIOTh CAMOCTIHHIUMU aCIIEKTaMH JIOTOBOPY.

BonmHowyac He yci 3 HaBEIEGHHMX IIJIXOMIB JO PO3KPUTTS CYTHOCTI JOTOBOPY
MaTUMYTh 3HAYEHHS MPU aHali3l JOroBOpYy B acmekTi (Gopmu peanizaiii HHUBUIBHOI
paBoCcy0’€KTHOCTI HEMANPUEMHUILIBKUX IOpUANYHUX 0oci0. Lle crae oueBuaHUM TIpH
pO3MIISIAl  MIAXOMIB JO PO3YMIHHS JOTOBOPY Y TMPHUB’S3II 13  CTPYKTYpPOIO
JIOTOBOPO3/IATHOCTI HEMIAIPUEMHHUIIBKOT I0puandHoi ocobu [5, €. 195-198], ska, Ha
Hally JYMKY, BKJIIOYAaE y ceOe 3/IaTHICTh YKIJIaJaTu (3MIHIOBaTH ab0 pO3pUBATH) Ta
BUKOHYBAaTH JIOTOBOPH, IO BIJMOBIIaIOTh MPABOBIA MPUPOAl Ta BUIY LUBUIHLHOT
MPaBO3JaTHOCTI  HEMIANMPUEMHHUILKOI  IOPUJIUYHOI OCOOM, a TakKoX HECTH
BIIIIOBIIAJIBbHICTE 3a 1X HEBUKOHAHHS.

Tax o1, 3BepTatOYUCh JI0 MOHATTS Ta 3MICTY JIOTOBOPO3JaTHOCTI OPUIUIHOT 0COOH
K CeTMEHTa ii IMBUILHOI MPaBOCYO’€KTHOCTI, CIiJ] PO3KPUTHU POJbH JOTOBOPY Ha
erami peamizamii KOXHOTO 13 eJleMeHTIB ii cTpykrypu. [lpm peamizaiii Takoro
eJIEMEHTa JIOTOBOPO3JaTHOCTI IOPUIUYHOT OCOOM K 3aTHOCTI 0 YKJIaJeHHs (3MiHH,
pO3ipBaHHs) JIOTOBOPY (ZIOrOBOPY TNpHUTAMaHHI O3HAKH IOPUJIMYHOTO (PaKTy.
Peanizamisi HAcCTYNmHOro  eJIeMEHTa  JIOTOBOPO3AATHOCTI  HEMiAMPHUEMHHUIILKOT
IOpUJIMYHOT OCOOM — 3IMCHEHHS MHUBLILHUX TIpaB Ta OOOB’S3KIB 3a JOTOBOPOM
MOB’si3aHa 13 PO3YMIHHAM HoOro sk mnpaBoBiHOWEHHsA. Komu % i1eTbcsl Mpo Taki
€JIEMEHTH JIOTOBOPO3/IaTHOCTI HEMiAMPUEMHHIIBKOT IOPUINYHOI OCOOU SIK BUKOHAHHS
JIOTOBOPY Ta BIJANOBIMANBHICT 32 HEBUKOHAHHS YW HEHAJEKHE BUKOHAHHS
JIOKYMEHTY, aJ’K€ 3aKpIIJIIOE YMOBH BHKOHAHHS JIOTOBOPY Ta Iepejdadae yMOBU
IIMBUIHLHO-TIPABOBOT BIJIMOB1AIBHOCTI 32 HCBUKOHAHHS.

Taxkum YUHOM, npu peamizarii €JIEMEHTIB JIOTOBOPO3/IaTHOCTI
HEMIMPUEMHHITLKOI IOPUIMYHOI 0COOM JOroBip HaOyBa€ O3HAK 1 HOPHIUYHOTO

dakty, 1 BHcTynae (HOPMOIO ICHYBaHHS TIPABOBIJHOIIEHHS, 1 HOPMATHUBHOIO



JOKYMEHTa. Y CyKYyIHOCTI 1€ Jae€, MO-Teplle, MOXIMUBICTh CTBEPIXKYBaTH IpO
YHIBEPCAIBHICTh JOTOBOPY Cepel yCIX BUAIB IMpaBoBoi (opMm peanizaiii HUBUILHOL
MPaBOCYO’ €KTHOCTI OPUIUYHUX 0C10, a, MO-Apyre, 1€ pa3 MEPEeKOHYE B ICTUHOCTI
MmipkyBanb B. B. Jlyms 3 mpuBomy TOro, 1Mo B KOHKPETHOMY aHali31 FOPUIAIHUX
SBUII[ 3aBXKIU CIJIJ PO3KPUBATU iX CYTHICTb, BCTAHOBJIIOBAaTH, 30KpeMa, MIO
PO3YMIETRCS TIJI MOHATTSIM «IOTOBIp» Y TOMY UM iHIIIOMY BHITaIKy» [6, C. 15].

HaBenene, 103Boiisle KOHCTaTyBaTHU MEPCHEKTHUBHICTh HAYKOBOTO IMi3HAHHS
(dbeHoMeHy J0roBOpY Yy BHIIEHABEICHOMY AaCIEKT1 SIK 3 TOYKH 30py Teopii, Tak 1
NPAaKTUKHU, a TAKOX MIJIKPECIIO€ YHIBEPCAIIbHUI XapaKTep JOrOBOPY K IMPaBOBOI
dbopmu, y SKIM peani3yeThbCsi IMBUIBHA TPABOCYO’ €KTHICTh IOPUIMYHUX OCIO.
IIpaBoBa Momenb goroBopy sk ¢GopMu peaizailii IUBUIBHOI MPaBOCYO’€KTHOCTI
HENANPUEMHUIBKUX IOPUAMYHUX OCI0 mojsrae y TOMYy, L0 Y JOroBOpI
peanizyloThCs YCl1 €IeMEHTH JOTrOBOPO3JATHOCTI IIi€i HOPUAMYHOI OCOOH, a cam
JOTOBIp 3aJIeXHO BiJ eTamy peaii3aiii eJeMEeHTIB JO0rOBOPO3JaTHOCTI HaOyBae
XapaKTePUCTUK IOPUAMYHOrO  (HaKTy, TPABOBIJHOLIEHHS Ta HOPMATHBHOIO
JOKYMEHTA.
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