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KoHceHCyaJIbHICTBH T peajibHICTh JOrOBOPIiB B YMOBAX CYYaCHHUX MPABOBUX

peaJtiid

Tpanchopmarniitai  mpouecu 'y cdepi  COlaIbHO-EKOHOMIYHUX — BIJIHOCHH,
MOB’s13aH1 B MEPIIY Yepry 13 HAYKOBO-TEXHIYHUM IPOrPECOM, YCE YaCTillle CIIOHYKAIOTh
HAc 70 TEperiisay ICHYIYHX TPaauIliiHUX MTOKTPUHAIBHUX KOHIEHIid. | mpuamHu
OrO0 HE B SKMXOCh TUMYACOBUX HOBOMOJHHUX TEHJEHLIAX, @ B PEAJIbHO ICHYIOUIH
noTped1 AOCATTU BIAMOBIIHOCTI IOKTPUHHU, 1 SIK HACHIJIOK — 3aKOHOJIABCTBA, CYYaCHUM
peaisiM CyCIiIbCTBA.

Tak sk OCHOBOIO BUHUKHEHHSI, 3MIHU Ta MPUITMHEHHS MBUIBHUX MPABOBITHOCHUH
OyB 1 3alMIIAETHCA JOTOBIP, TO, OE3yMOBHO, IO CaMe€ MUTAHHS IOJ0 MPABOBOTO
PEryIOBaHHs I[1€1 KOHCTPYKIIT 3aBXAM BIJ3HAYAIOTHCS BUCOKUM PIBHEM YBaru SiK 3
OOKy HAyKOBIIIB, TaK 1 3 OOKY IMPaKTHUKIB.

3 MeTor cucTteMarusanli [UBUIbHO-IPABOBUX JOTOBOPIB po3pobiieHo Oe3niy
HAayKOBHMX 1 JIETaJlbHUX KJacudikaiiid, OJIHIEI0 13 IEHTPAIbHUX CEpe]d SKUX € TOJLI
JIOTOBOPIB HA peaibHi 1 KOHCEHCYalbHI. KimacudikyrounMm KpuTepieM y TaHOMY BUIAAKY
BHCTYIa€ MOMEHT YKJAJCHHsS TOTOBOPY, a came, IMPaBOyTBOPIOIOYUHN (aKTop, KU
BU3HA4Ya€ ICHYBaHHS J0roBopy. IlinTBep/KEHHAM BKa3aHOrO € TO3MIIli KJIACHKIB
muBimicrukn. 3okpema, JI. . Meiiep, o06rpyHTOBylouM Taky Kiacudikaiio,
MIIKPECIIOBaB, IO PEaJbHICTh IHUBLILHO-IIPABOBOIO JIOTOBOPY IPOSBISETHCS TOI,
KOJIM ICHYBaHHS JIOTOBOPY BHM3HAYA€THCSA MOMEHTOM (DaKTUYHOI mepenadi OJIHIEI0
0c00010 1HIIH pedi, HaJlaHHs KO CTAHOBUTH MpeaMeT noroBopy. KoHceHcyanbHUit ke
K JIOTOBIp iICHY€ Ha TijcTaBi ofHiel nume 3roau ctopid [1, c. 157]. M. 1. bparincekuii
BBA)KA€, IO 3a OCHOBY pPO3MEXKYBAHHS KOHCEHCYaJIbHUX 1 peaJlbHUX JOrOBOpPIB
noTpiOHO OpaTh BU3HAHHS MPABOYTBOPIOIOYMM (haKTOpoM abo Oe3nocepeHbO 3roAu
(KOHCeHCyabHUM JOTrOoBIp), a0 Mmepenayl pedi 4 1HIIOro MaifHa, sika 0a3yeThCcsi Ha

3roi (peasibHHM 10TOBIp) [2, ¢. 394].



HaBenena knacuikailis HACTUTBKM MIIHO cdopMmyBajacs y HUBUIICTHII, IO
CHOpHUIMAEThCS amnpiopi SK Taka. Y TOM K€ Yac, aHalll3 YMHHOIO 3aKOHOJIaBCTBAa Ta
MPAKTUKA 3aCTOCYBaHHS TPATUIIAHUX JOTOBIPHUX KOHCTPYKIIN y cdepi CydacHHUX
IHHOBAIIMHUX TPABOBITHOCHUH CITIOHYKAIOTh /IO PO3/TyMiB.

VY nepury yepry 3Beprae Ha cede yBary JAe(iHilis «10roBip», sika 3aCTOCOBYEThHCS
y K Yxkpainu, 1 3riiHO 13 SKOIO JOTOBIp — 1€ JIOMOBJIEHICTh JIBOX a00 OLIbIIIE CTOPIH,
CIIpsIMOBaHAa Ha BUHUKHEHHsI, 3MiHY a00 MPUIMHEHHS ITUBUIBHUX IIpaB Ta 0OOB’SI3KIB.
B. I'. Omioxa Bka3ye Ha Te, IO MOHSATTS «IOroBipy», 3anponoHoBane y LK VYkpainu,
0e3miACTaBHO 3BYXKY€E HOro 3MICT, OCKUIBKM TEPMIH «IOMOBJIEHICTE» (PAKTUYHO
BUKJIIOUA€ KOHKJIOJCGHTHI J1i Ta nii 13 mepenadl MaifHa, HEOOX1AHI Topsia 13
JOMOBJICHICTIO JUIS YKJIAJIEHHS peajbHUX JOTOBOPIB, y 3B’SI3KYy 13 UMM THPOMOHYE
3MIHUTH BHU3HAYEHHSI JOTOBOPY — MpPaBOYMH JBOX 4YM Ounblie OCi0 y BH3HAYEHIN
3aKOHOJAaBCTBOM (POpMI, KU CIPSIMOBAHO Ha BCTAHOBJICHHS, 3MiHY a00 MPUITMHECHHS
IIMBUIBHUX TIpaB Ta O00OB’s3kiB [3, ¢. 9]. V neskiii Mipi Take TBEpPUKCHHS €
JUCKYCIHHUM, aJ[’K€ OUYEBHJIHUM € T€, 1110 HABITh IIPHU PEaJTHLHOCTI JOTOBOPY MOXKe OyTH
HasiBHA JOMOBJEHICTh. OJHAK BBaXA€MO, IO 1 JOMOBJIEHICTh € OJJHOMOMEHTHOIO 13
dakTom mepenadi MaifHa. Y KOHCEHCYaJbHUX € JOrOBOpPaxX MOMEHT JOCSTHEHHS
JIOMOBJIEHOCT1 Ta (paKTUYHUX YU IOPUAMYHUX A1l CTOPIH pO3XOAAThes y 4aci. €quHui
BUHSTOK, KOJIM HasBHICTH JOMOBJICHOCTI BIJI3HAYA€THCS €IEMEHTaMU TUCKYCIHHOCTI —
1[e JIOTOBOPH, YKIAJCHI HUIIXOM BYMHEHHS KOHKIIOJEHTHUX i — HANpUKIAd, YXKe
3BUYHE I KOKHOTO 13 Hac, MpHUA0aHHS KaBU y aBTOMaTi. Y TOH ke Yac, y LbOMY
BUMAJKY TMOTPIOHO BpaxOBYBaTH HASBHICTH MyOJiYHOI OdepTH MpU YKIAJCHHI TaKOro
pOJy JOTrOBOPIB Ta MPHUHHSATTS 3allPONIOHOBAHUX YMOB IHIIOIO CTOPOHOIO IUISIXOM
KOHKJIIOJICHTHHX JII, K1 00 €KTUBHO CBigYaTh IPO BOJICBUSBJICHHS OCOOM OO
VKJIaJI€HHS J10roBOpY. BuUKIIa/eHl MOM0KEHHS Nal0Th MOXJIMBICTH CTBEPIXKYBATH MPO
HasBHICTh OKPEMHX O3HAK JOMOBJICHOCTI, SIKi BIJOOpaKalOThCS Y MPUUHATTI YU HE
MPUAHATTI 0COO0I0 MYOJIIYHO 3aMpPONOHOBAHUX YMOB JOTOBOpPY, SIKI BOHA 3MIHUTH HE
MOXe.

OTxe, TOMOBJEHICTh € KaTeropi€lo, IMaHEHTHO NPUTAMAHHOIO AJIA JOTOBIPHOI
KOHCTPYKIIi. SIK HACliI0K, 03HAKH KOHCEHCYAJIIbHOCTI B TIM YM 1HIIIA MIp1 XapakTepH1

st Oyab-SKOTO JOroBOpy. JIOMOBJIEHICTH € OJHUM 13 TMPOSIBIB JAWCTIO3UTHBHOCTI



JIOTOBIPHOTO pEry/TIOBaHHA. TOMy B CY4acHHMX YMOBaX MU HaBpSAJl YU MOXKEMO
CTBEpP/KYBaTH MPO Te, 110 BUKOPHUCTAHHS KaTeropii JOMOBIEHOCTI 3BYXKYE 3MiCTOBE
HABAHTAXXEHHS MTOHSTTS JOTOBOPY.

CTaHOBIICHHS PHUHKOBOI E€KOHOMIKM B YKpaiHi BHKJIMKAIO 1O KUTTS IUTHI
CHEKTP JOTOBOPIB, TOB’SI3aHUX 13 TEpelayer0 TaKk 3BAHOTO «OE3TIIECHOr0» MaifHa.
Konctpykiis «0e3tiecHoro» maitHa BuHHKIA mie y JlpeBHboMmy PuMi, 1 Ha chorogHi
OXOIUTIOE CO0OK MaiHOBI TMpaBa, MaWHOBI TMpaBa IHTEIEKTyaJIbHOI BJIACHOCTI,
KOpIIOpaTHBHI TMpaBa To1o. OJHO3HAYHUM € T€, M0 JJIA IOTOBOPIB, IPEIMETOM SIKUX €
Takoro poay MaiHO, peaJbHICTh BTpaTWia CBOK AaKTyalbHICTh. TpaguuiiiHa
kiacu(dikalis JOrOBOPIB Ha pealibHI Ta KOHCEHCYallbHI JUIsl JIOrOBOPIB, IO
OIOCEPENKOBYIOTh O0OpPOTO3/IATHICTh «OE3TIIECHOr0» MailHa YK€ He CIpalbOBYE,
OCKUJIBKH YC1 BOHHU € (PAKTUYHO KOHCEHCYaJTbHUMH, TOOTO MPaBOYTBOPIOIOYNM (PaKTOM
€ TOCSITHEHHS JIOMOBJIEHOCT1 — 3TO/M II0/I0 ICTOTHUX YMOB.

HaBith cepen goroBopiB, mMpeaMeTOM SKUX € MaTepiali3oBaHl  pedl
MPOCTIAKOBYIOThCS TEHCHIIT 11010 MPIOPUTETHOCTI KOHCEHCYaIbHUX KOHCTPYKIIii. B
AKOCTI TEPEeKOHJIMBUX AapryMEHTIB Ha KOPUCTh HABEJIEHOI Te3W IPOIOHYEMO
3BEpHYTHUCA JO TIONIMPEHOI Ha ChOrOAHI I[HTEepHeT-TOpTriBmi, sKa cTala YyKe
HEB1I’EMHUM €JIEMEHTOM OYJCHHOTO KHUTTS KOXKHOTO 13 Hac. AJpke (PakT ykjajeHHS
JIOrOBOpPY (PIKCYEThCSA Yepe3 JIOMOBJIEHICTh CTOpiH B IHTepHer Mmepexi. [ii momo
nepeaayi pedl He CHIBMAal0Th y Yacl 13 JOCATHEHHSIM JIOMOBJIEHOCTI IIOAO0 YKJIaJEHHS
JIOTOBOPY 1 OXOILTIOIOTHCS BUKOHAHHSAM JIOTOBOPY.

IIpo sickpaBo BUpakeH1 TEHAEHIIIT 1010 IEPEOPIEHTALl] HAa IOTOBOPH, ICHYBaHHS
SIKUX BU3HAYA€THCS MOMEHTOM JIOMOBJICHOCTI CBIAYMTH 1 OJIbIIHi aHam3 HopM 1K
VYkpainu. BizpbMeMo 3a npukiiajn KIaCUYHUI JOTOBIp KYMIBII-TPOAAXY, BIAMOBITHO 10
SKOT'0 OJlHA CTOPOHA (MpOoAaBellh) nepeaae abo 3000B'I3y€ThCS NiepeiaTh MaifHO (TOBap)
y BJIACHICTBH JIPYTidl CTOPOHI (IIOKYIIIIEB1), a MOKYMEIh MpuiiMae abo 3000B'SI3yEThCS
NPUIHATH MalHO (TOBap) 1 CIUIATUTU 32 HHOTO TMEBHY IPOLIOBY CyMy. TeKcTyajabHE
dbopmynoBaHHS  «mepefae  abo  3000B'S3y€ThCS  Mepenatuy», «IpuiMae  ado
3000B'SI3YETbCA TPUHHATH» CBIAIYATH TPO 3aCTOCYBAHHS JBOX alIbTEPHATUBHUX
KOHCTPYKII — peajbHOr0 Y KOHCEHCyaJabHOro noroBopy. Takux mpuxnaais y LK

Ykpainu MokHa BigHaiTh Oe3nid. JloroBopw, siki, BignoBigHo A0 HopMm LIK Ykpainu, €



KJIACHYHO pPEATbHUMHU MOKHAa OYKBAJIBHO TeEpemiunTd TomTydyHo. OJHUM 13 Takux
JIOTOBOPIB € JOTOBIP PeHTH, ajpke 3rigHo 13 cT. 731 LK Ykpainu 3a 7oroBopom peHTH
OJlHa CTOpOoHa (OIepKyBad PEHTH) TEepenae Ipyrid CTOpoHI (IJIATHUKOBI PEHTH) Yy
BJIACHICTh MaWHO, a IUIATHUK PEHTH B3aMiH IhOTO 3000B'SA3YETHCA IEPIOTUIHO
BUILJIAYYBATH OJIEPKyBadyeBl peHTY y (hopMi MEBHOI I'POIIOBOT CyMHU a00 B iHIIIHN dopmi.
Tyr mnoTpiOHO 3ayBaXuTH, IO HOPMH 3aKOHYy He mepeadadarTh 3a00pOHU
3aCTOCYBaHHSI JI0 JOTOBOPY PEHTH KOHCTPYKIII KOHCEHCYaJbHOTO JOroBOpYy, a
BIIMOBIAHO JO JOKTPUHAJIBHUX 3acaj] JMCIO3UTHUBHOCTI yce, IO He 3a00pOHEHO
3aKOHOM — JI03BOJIEHO. 3a00pOH IIOAO0 3aCTOCYBAaHHS KOHCTPYKILII KOHCEHCYaJbHOCTI
HEMae MI0J0 OJHOrO 13 BHIIB JA0roBopiB, mepeadaueHux [[K VYkpainu B sikocTi
peasnbHUX. Jlumie B OKkpeMuxX cCreliagbHUX HOpPMax MOMEHT VKJIaJCHHS JOTOBOPY Ta
HaOpaHHS HUM YUHHOCTI MOB’SI3Y€ThCA 13 BUMHEHHSIM /i1 0C00010.

Hagpeneni aprymMeHTH CBiuaTh Mpo Te, IO TpaaulliiHa Kiacu@ikailis JoroBopiB
HAa KOHCEHCyaJbHI Ta peaJbHI BTpPaya€ CBOK MPAKTUYHY 3HAYYIIICTh, OCKUIBKH
npiopuTeTHa  OUIBINICTH  JIOTOBOPIB, sSIKI ~ BUKOPUCTOBYIOTBCS Yy  CyYaCHHUX
MPABOBIJHOCHUHAX  XapaKTEPU3YEThCA TaKUM TMPABOYTBOPIOIOYUM  (aKTOM,  SK
JIoMOBJIeHICTh. OYEeBHIIHUM € Te, IO JIJIsS JIOTOBOPY B CYYacCHMX YMOBax IMaHEHTHO

MPUTAMaHHOIO € KOHCEHCYallbHa IIpaBoBa MPUPO/IA.
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