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IIpaBoBe 3HAYEHHSI HOTAPiaJdbHOI (JOPMHU T0TOBOPY

JlocnmipkeHHsT 1HCTUTYTY HOTapiayiibHOI (QopMU JOTrOBOpY Ta ii MPaBOBOTO
3HAUEHHA € HEOOXITHUM Ta AaKTyaJbHHM, aJpKe JO03BOJISI€ BU3HAYUTHU JIiala3oH
BIJIMOBIIHOCTI Takoi (opMu JOroBopy moTpedaMm IMBUIBHOTO 00OpPOTY B yMOBax
ChOTOJICHHS.

[MuBiTbHUI  KOAEKC  YKpaiHM HE  BUMAara€e 3arajlibHOOOOB’SI3KOBOTO
HOTapilaJIbHOTO TOCBIYEHHS JOTOBOPIB, BKa3ylOUM Ha Te€, 110 HOTapiajbHa (dopma
JOTOBOPY TOBHHHA MATH MicClle, SKIIO € JOMOBJIEHICTIO CTOpPiH, ad0 X KOJH L€
npsiMo  BcTaHoBiieHO 3akoHoM (ct. 209 IIK Vkpainu) [1]. Tlpsma BkasiBka
3aKOHOJIaBIIsI Ha HEOOX1JIHICTh HOTaplaJIbHOTO MOCBITYEHHS JOTOBOPY MICTUTHCS Y
K VYkpainu (ct.cT. 245, 577, 657, 719, 745, 793, 799, 1031, 1247) ta B oKpeMux
3akoHax (cT. 13 3akony VYxkpainu «lIpo 3actaBy»; cr. 94 CimMelHOro KOAEKCy
Ykpaiau Toro). MakTUYHO IMBIIbHE 3aKOHOAABCTBO 3aKPIIUIIOE MPHUHIIUI CBOOOIH
dbopMu 1OrOBOpY Ta BU3HAYAE SIKUM YMHOM Taka cB0OOOjia MOke OyTH oOMexeHa: 3a
3aKOHOM a00 3a JOMOBJIEHICTIO CTOPIH.

®dopma A0roBOpYy B Haylll LIUBUIBHOIO MpaBa TPAAUIIIHO PO3YyMIETHCS ab0 K
crioci6 BoJyeBusBIeHHs cTopiH [2; 3; 4], abo x sk cmocid (ikcarii Takoro
BOJICBUsIBIICHHS [5; 6]. S0 amantyBatu naHi miaXxoau J0 PO3YMIHHS HOTapialbHOI
dbopMH LUBLILHO-TIPABOBOI'O JOTOBOPY, TO MiJ HEIO BApTO PO3YMITH BCTAHOBJICHUM
3aKOHOM CTOCIO BOJICBUSIBIGHHS CTOpIH IIOAO 3MICTy (YMOB) JOTOBOpPY, SKHMA
BIIOYBAEThCS Y YITKO OKPECIECHUX MEXKax CIeIlaJbHO YIOBHOBRXCHUMHU Ha IIe
3akonom Ykpaiau «[Ipo HOTapiat» ocobamu. I3 gopmymtoBanusa 4. 2 cr. 209 11K
VYKpaiHnu BUIAETHCS, 10 3aKOHOJABEIb JEII0 (OPMaTIBHO MIIXOIUTh 10 BU3HAYCHHS
MOHSTh «HOTapiaJibHE TOCBIAUYEHHS JOTOBOPY» Ta «HOTapiajibHa (opma TOroBOPY»,

aPKC 3BOJUTH HOoTro J0 «BYHMHCHHsA Ha )IOKYMCHTi, B SKOMY BHKJIAACHO TCEKCT



MPaBOYMHY, TMOCBIAYYBAIBHOTO Hamucy». Sk caymHo 3a3Hawae M. M. JlsxoBud
HOTapiajabHE MOCBITYEHHS JOTOBOPY — 1€ KOMIUIEKC J1i, 5Kl 3000B’ I3aHUI BUMHUTHU
HOTapiyc, AII0YM BiJ IMEHI JIep>KaBu Ta B IHTEpecax Oci0, sKi 10 HhOTO 3BEPHYJIUCH
[7, c.184]. Lle BumiuBae i3 caMoi CyTHOCTI IPUHIUITIB (PYHKI[IOHYBaHHS JJATHHCHKOTO
HOTapiaTy, Ha SIKUX 0a3yeTbCs AISUTHHICTh HOTaplaTy B YKpaiHi, 10 TPOCTEKYEThCS
13 anamizy mnonoxenb 3Y «lIpo HoTapiaT», SKi BH3HAYAIOTh 3MICT JISTIBHOCTI
HOTapiaTy K OKPEMOT0 IPaBOBOr0 IHCTUTYTY Ta Horo 3aBnaHHs [8].

3HaueHHd HOTapiaJbHOI POPMHU IOTOBOPY PO3KPHUBAETHCA uepe3 (yHKIIL, SKi
BOHAa BUKOHYE, aHaNI3 SKUX Oa3yeTbcs Ha MIAXOJaX A0 PO3YMIHHA (QYHKIIN
MUCBbMOBOI  (popMu joroBopy B 1ioMmy. DyHKIIT NHUCBMOBOI (OPMH JOTOBOPY
JETaTbHO PO3KPHUBAIOTHCS MPEACTaBHUKAMH HAyKHW IMBUIBHOTO MpaBa HiMewyunHu, a
ockinpku Biirgerliches Gesetzbuch Deutschlands — Himenpke [{uBinbae YinoxeHHs
3aJUIIAETHCSA OJAHUM 3 HAMBAXKIMBIIIMX aKTIB Y CHUCTEMI YMHHOTO 3aKOHO/IAaBCTBA
Himeuunnu, sike cBoro yacy 3poOMJIO ICTOTHUN BIUIMB Ha PO3BUTOK IMBLUIHHOTO
3aKOHOJIaBCTBA 0Oararbox KpaiH €Bpornu, B TOMY 4YHCII 1 YKpaiHH, BHUAAE€THCS
JIOTIYHUM 1 OOTPYHTOBAHMM TIpU JOCHIDKCHHI (QYHKIINH HoTapiaibHOI (popMu
JIOTOBOPY 3BEpPTATHCS 1O JOKTPUHM IUMBUIbHOrO mnpaBa HiMmeuunmnu. B mparpix
HIMEUBKUX [MBUIICTIB BHUAUIAIOTH P KIOYOBUX (QYHKIIA MHUCBMOBOI (opMu
JIOTOBOPY, SKI 3 JESIKUMH OCOOJMBOCTSIMM NpHUTAMaHHI 1 HOTapiajJbHIK (opmi
JOTOBOPY 1 MPO SIKI M1y MOBa J1aJi.

Acnicmv  axmy yrknadanmns yeoou (Abschlufklarheit). IlucemoBa ¢dopma
JIOTOBOPY € 0e33amepeyHuM KPHUTEPIEM PO3MEXKYBaHHS IPOLECY BEACHHS
neperoBopiB Bix ¢akry ykinamanHs yrogu [9, c. 16]. Tak, HoTapiambHa (opma
BBAXKAETHCA JOTPUMAHOIO, a JOTOBIP YKJIQJCHUM 3 MOMEHTY HOro HOTapiaJbHOIrO
nocsigueHss (4. 3 cr. 640 11K Ykpainwu).

Yimkicme smicmy ooeoeopy (Inhaltsklarheit). SIk mpaBumio, HeoOXiAHICTH
CKJIaZlaHHS THMCBMOBOIO JOKYMEHTA CIIOHYKa€ CTOpiH (OpMyIIOBaTH JOTOBIpHI
MOJIOYKEHHSI OUTBINI YITKO, 3p03YMLJIO Ta YBa)KHO, HIXK 1I€ Ma€ MicClle, KOJIM HJie MOBa
npo ycHi nomoBneHocTi. [IncbMoBe 0QOpMIIEHHST JOTOBOPY MOXE TaKOX CIIOHYKAaTH
CTOPOHM Y3TOJUTH T1 yMOBH, SIKI IpH YKJIAJaHHI JOTOBOPY YCHO He Oymu O

ooymosieni [10, c. 36]. Komu inme moBa npo HoTapiaiabHy (OpMYy TOTOBOPY, TO



HOTapilyc SIK «O€3CTOPOHHIA TpPETii», BUMHAIOUM HOTapilajibHy Iil0, TapaHTye, IO
MOJIOKEHHSI TOCBIIUYBAHOTO IMPaBOYMHY BIANOBIAAIOTh 3akoHy. [locBimuyroun
JIOTOBIp HOTapiyC BU3HAYAE JyIsl ceOe BUJ MPABOYMHY, MPABOMIPHICTH il 0Ci0, METy
YKJIQJCHHS JOTOBOPY, BCTAHOBJIOE JIHCHI HaMipd CTOpiH, Ta HasSBHICTb
CIIBBIIHOIIEHHSI BHYTPINTHLOT BOJI1 CTOPIH 3 iX BOJEBHUSBICHHSM, a TAKOXK 0COOJIMBA
yBara 3BepTa€eThCs Ha 3MICT JJOTOBOPY, HOPMYITIOBAHHS OKPEMHX HOTO MOJI0KEHb, SIKI
MaloTh BIAMNOBIIATH SIK BUMOTraM 3aKOHOJABCTBA TaK 1 BOJIEBUSBJICHHIO CTOpIH.
HotapianbHa mpakThka CBIAYMTH, IO HOTapiyCcH K MpoeciiiHi IpUCTH 3a3BUYAil
TOTYIOTh MPOEKTH JO0roBOpPiB, (DOPMYIOUHM TEKCT JOrOBOPY TaKMM YHMHOM, 100 BIH
BIJIMOB1/IaB JIMCHUM HamipaM CTOPIH Ta J1F0YOMY 3aKOHO/IaBCTBY.

3axucm cmopin 002080py 8i0 HEOOOYMAH020, NOCHIUHO20 BONEBUSABIECHHS
(Ubereilungsschutz). TlpsmMa 3aKoHOJaBua BKa3iBKa Ha HEOOXiIHICTH HOTapianbHOI
dbopMu TOTOBOPY HA MPAKTHUII JEIIO BIACTPOUYE YKIAAEHHS TOTOBOPY ab0 X B3arali
MOXe MaTH (OPMYIOUMI BJIMB Ha peati3alliio JIMCHOrO Hamipy CTOPOHH (CTODIH)
TaKWi JOTOBIP YKJIACTH, aJiKe OOYMOBIIOE MOTPEOy y MPOXOMKEHHsSI HOTapilalbHOI
NpOLEypH, IO, Y CBOIO YEepry, 103BOJISIE CTOPOHAM YCBIJIOMUTH ICTOTHICTH CBOiX
3000B’s13aHb. BBaxaeThcsi, 10 1 OOCTaBMHA TOBUMHHA YTPUMATH YYacCHUKIB
IIUBUIBHOTO 00OPOTY BIiJ 3IIMCHEHHS HEOOAYHUX BOJICBUSBIICHH 1 HEOOJIYMaHOIO
yKJIajeHHs gorosopis [11, c. 27].

Hoxazosa ¢yuxyis (Beweisfunktion) e omHiero 3 KIFOUOBHX (YHKIIIH
MMCBbMOBOI ()OpMU TIpaBOUMHY. B mporeci HOTaplaJlbHOrO MOCBITYEHHS JI0TOBOPY
HOTAplyCOM Ma€ MICLI€ aKTHUBI3alLlisl 1HCTPYMEHTY, SKUH TNOKJIMKAaHUNA BHUKOHYBaTU
dyHKIit0 3akpituieHHs npasa. J. I. Maep mij 3akpirieHHsSIM MpaBa po3yMi€ HaJaHHS
yroai SKOCTI O€3CYMHIBHOCTi, O€3CIIPHOCTI ICHYBAaHHS, fKa JOCATAEThCA 3a
JIOTIOMOTOI0 11 (pikcaiii y MHCHbMOBOMY JOKYMEHTI a00 HaBiTh y MNPUCYTHOCTI
HoTapiyca mig vac 1 ykmaaeHas [12]. Epse Kiuep Buainse aBi OCHOBHI O3HAKH
HOTapialbHOTO aKTa, SKMMH € JIOKa3oBa Ta BUKOHaBua cwia [13]. Be3cymuiBHO,
HOTapilaJIbHO TIOCBIAYEHUN JOTOBIp BOJOJIE O3HAKOK AaBTEHTHUYHOCTI, a came
HOTaplajbHE IIOCBIUEHHS JI03BOJIIE KOHCTATYBATH JOCTOBIPHICTH MOXOJKEHHS

JIOTOBOPY, B paMKax sSKOi 1 peani3yeTbcsi Moro goka3zoBa cuia. [lokazoBa cuia



HOTapiaJIbHO TOCBIJYEHOT0 JTOTOBOPY OOYMOBJIEHA y4acTIO Y HpOIeCi MOCBIIYCHHS
HOTapiyca sk 0co0H, sika Ha/IlJIeHa MOHOIIOMIEI0 HA TAKUW BUJ N1SUTBHOCTI.

Koncynomamusna (Bera-tungsmoglichkeit) ¢ynxyis. YdacTb HOTapiyca B
oopMIIEHHI JOTOBOPY B MEpIITy YEPry COpsSMOBAaHA HAa 3aXUCT IpaB Ta IHTEPECIB
CTOpiH Takoro goroopy. Tak, BimmoBigHO 10 cT. 5 3Y «IIpo HOTapiar» HOTapiyc
3000B’sI3aHUN  PO3’SICHIOBATH TIpaBa Ta OOOB’S3KM y4YaCHUKAM IHMBUIHBHUX
NPAaBOBIAHOCHH, MOIEPEIKATH PO HACIIIKA BYMHEHHS HUMHU HOTapilaJIbHUX J1H JJis
TOTO, 100 HOpUAUYHA HEOOI3HAHICTh HE MOTIJIa OyTHM BUKOPHCTaHa iM Ha IIKOIY.
Bumora HoTapiaJIbHOTO TIOCBIAYEHHS JIOTOBOPY B IIIJIOMY HalpaBlieHa Ha
3ano0IraHHs] BUHUKHEHHIO IOPUJIMYHUX MOMMJIOK MPHU 3A1MCHEHHI THUX YW IHIIUX
onepauii [9, c. 12] 1 Biairpae BaxJuBYy pojib B MONEPEIKEHHI MOKIUBUX CYIIEPEUOK
MIX Y9aCHHKaMH IUBUTEHOTO 00opoty [10, c. 195].

[Topsin 3 mepepaxoBaHUMU 3arajlbHOBU3HAHUMH (DYHKIISIMU (HOPMU TOTOBOPY
JesiKi HIMEIbKI UBUTICTH BUIULSIOTH 1 1HIN (YHKINI: BII3HABAHICTH JOTOBOPY IS
tperix ocid6 (Erkennbarkeit fiir Dritte) [14, c. 12] 1 KOHTpOJBHY (YHKIIIIO
(Kontrollfunktion) [8].

XapakTepusyroun HOTapiaibHy (OpMy JOTOBOPY BapTO 3a3HAYMTH, 110 BOHA,
Ha BIJIMIHY B1JI IPOCTOi MUCBMOBOI (DOPMHU, 3aBXKIU € YMOBOIO JIIHCHOCTI JIOrOBOPY
Ta Mae KOHCTUTyTHBHE 3HaueHHs. Ilepm 3a Bce, mpo 1€ cBigYaTh Ti NPaBOBi
HACIIJKH, SIKI 3aKOH TOB’s3y€ 3 11 HEJOTPUMAHHSM: HEMINCHICTh (HIKYEMHICTD)
noroBopy. Tak, 3rigHo 31 ct. 220 IIK VYkpainu y pasi Hemoaep:kaHHsS CTOPOHAMH
BUMOI'M 3aKOHY @IpO HOTaplajbHE TMOCBIIYEHHS JOrOBOPY TaKUil [JOroBip €
HIKYEMHHM.

3 oHOTO OOKY 3aKOHOaBYa BUMOTa HOTapiaJbHO MTOCBIIUYBATH JIOTOBOPH Ma€
Ha MET1 aKIEeHTyBaTH yBary Ha HAWOUIBbII 3HAUYIIUX TMPABOYMHAX, 3aXUCTHTH
€KOHOMIYHO CcJalbIly CTOpPOHY Ta Ty, sIKa 4acTO HE Ma€ CHElIaIbHUX HOPUIAIHUX
3HaHb. 3 1HIIOro OOKy, mpodeciiiHi yYaCHUKH LHUBIILHOTO 00OpOTY, SK MPaBUIIO,
3aIlikaBjeHl B IMIBHJAKOMY O(OpPMIICHHI JOTOBOpPIB, TOMY BHMOra HOTapiaJlbHOTO
MOCBITYEHHS JIOTOBOPIB MOXE PO3MISAATUCA SIK ICTOTHE YCKJIQJIHEHHS IMBIILHO-
MPaBOBHUX BIJIHOCHH, OCKUIBKU TIOB’S3aHa 3 JOJATKOBUMM BuUTpaTamMu dacy. Came

TOMY BHUJAETbCS HEOOXIJHUM 30aJIaHCOBAHO MIAXOJUTH [0 3aKOHOJABYOIO



3aKpIIJICHHS BHUMOTH OOOB’SI3KOBOi HOTapianbHOI (OPMHU JIOTOBOPIB, OCKUIBKH

OCTaHHA B YMOBax BIJJBHOT'O PUHKY, MArO4YMW BaXIIMBC IIPABOBC 3HAYCHH:A, K

O0OyMOBJICHE BUIIE TepeiueHnMH (YHKIISIMH, SKI BOHA BUKOHYE, MOXKE TPU3BECTHU

TO YHOBUIBHEHHS IMBUIBHOTO OOOpPOTY Ta YCKIAQAHEHHS IMBUILHO-TIPABOBUX

BIJTHOCHH.
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