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IIpaBoBiTHOCHHH 32 YYACTIO CHOKMBAYIB: JOKTPUHAJIBHI MIAX0AH

TeopeTnuHi TWTaHHS, TOB’sA3aHI 13 3aXMCTOM TMpaB CIIOXHUBAyiB, JOBOJI
TPUBAJIMI 4Yac € MpeaMeToM OaraThbOX HAYKOBMX JAMCKyci. Takuil iHTEepec
OOYMOBJIEHHM KUIbKOMa MPUYUHAMU: TMO-TeplIe, 00’ €KTUBHOK HEOOXIAHICTIO
YIOCKOHAJIEHHS MEXaHI3My OXOpOHH TMpaB CIOXXHMBa4yiB B YMOBaX CTPIMKOIO
PO3BUTKY BIJHOCHH Ha PUHKY TOBapiB, pOOIT Ta MOCIYT; MO-APYTe, Y 3B’SA3KY 13 TUM,
0 Il MpaBOBUN IHCTUTYT HAJNEKUTh [0 TMplopuTeTHUX cdep amanrarii
HAI[IOHAJIbHOI'0 3aKOHOJIaBCTBA JI0 3aKOHO/IaBCcTBA €Bporneichkoro Coro3y; Mo-Tpere,
HEe(PEKTUBHICTIO OKPEMHMX ITMBUIBHO-IPABOBUX 3aXOJIB BIUIUBY Ha CYO €KTIB
MIIPUEMHUIIBKOT JISTIBHOCTI, B HACHIJIOK 4Oro 3aikcoBaHO BEIUKY KUIBKICTh
MOpYIIeHb IMpaB CIOXUBAYiB, MO-UYE€TBEPTE, HEOOXITHICTIO C(HOPMYBATH €AUHY
TEOPETUYHY OCHOBY 3aXHUCTY IMpaB CIIOKKBaviB. [0 4nciIa HE OXOMIEHUX CyYacCHHUMH
JIOCTITHUKAMH TEOPETHUYHUX MPOOJEM HANEKUTh MpoOJjemMa pPO3YMIHHA CYTHOCTI
MIPaBOBITHOCHH 3a Y4acCTIO CIIO’KHUBAYI1B.

Po3pobka mpoGiemMu mpaBOBITHOCHH 32 YYacTIO CIIOKHBAYIB Ma€ HE TUIBKU
TEOpETUYHE, aJIe¢ 1 MPAKTUYHE 3HAYCHHS, OCKUTLKH BOHA TIOBUHHA CTAaTH OCHOBOIO JJISI
MPaBWIHLHOTO 3aKOHOJIABUOTO PETYNIOBAHHA JaHUX IPABOBITHOCUH, YITKOTO
BU3HAYEHHS IpaB Ta OOOB’SA3KIB iX YYAaCHUKIB, a TaKOX aHami3y iX ¢aKTUIHOL
peaizarti.

B HaykoBHMX mpaisix OCTaHHIX pOKIB MO0 AaHaJI30BAaHOTO MHUTaHHS

3aCTOCOBYIOTBCS TaKi TEPMIHHU $IK: CIIOXHBYI MPABOBITHOCHUHHU, CIIOKHUBYE MPABO,



CHIOKMBYMK JIOTOBip TOmO. BWHWKae 3anmuTaHHA: SKAKA 3MICT BKJIQJAa€THCS
HAyKOBISIMU Y HaBejieH1 TepMiHU? UM TOUUIBHO caMe iX 3aCTOCOBYBATH JO SIBUIIL, SIK1
HHAMU TO3HAYAIOTHCA?

3 1bOro MPUBOAY Y HAYKOBIH JIITEPATypl ICHY€E KIbKA TO3HIIIN:

1) 3acrocyBaHHS  TEpPMIHIB  «CTIOXKMBYI  BIJHOCHHH»,  «CIIOKHBYE
3aKOHO/IaBCTBO» € YMOBHHUM, BHKOPUCTOBYETHCS [JIsi 3PYYHOCTI 1 I[IO3HAYAE
BIIHOCHHH 3a yJacTio crioxkuBadiB. (I'. A. Ocerunceka) [1, ¢. 15];

2) TEepMIH «CHOKMBYE MPABOBITHOILIEHHS 3aCTOCOBYETHCS IJIsi MO3HAUYECHHS
0COOJIMBUX TPABOBIIHOCUH, SIKI BUHUKAIOTh, SIK MPABHUJIO, HA MIJICTaBl MyOII4YHOIO
JIOTOBOPY, B SIKOMY OJHA CTOPOHA — MiANPUEMEIs Ha TpOodeCcIiHMX 3acaiax B3suia Ha
ceOe 00OB’S30K 3AIMCHIOBATH MPOAAX TOBapiB y cdepi po3apiOHOI TOPTiBIII,
BUKOHAHHS poOIT a0 HajaHHs MOCAYT B cdepl TPaHCIIOPTHUX MEPEBE3CHb, 3B S3KY,
MEINYHOT'0, TOTEIHHOT0, 0AHKIBCHKOTO OOCIYrOBYBaHHS TOIIO, a Jpyra CTOpOHA —
¢13uuHa ocoba, sika mnpuadaBae TOBApH, 3aMOBJISE POOOTH UM TOCIYTH IS
3aJI0BOJICHHSI CBOiX MoOyToBUX (HemianpueMHuIbkux) norped. (O. 0. €Eropuyena)
[2,c. 7];

3) BXKHBAETHCS TEPMIH «IHCTUTYT 3aXUCTy NpaB CIIOXKUBAYiB», SKHHA €
NPaBOBOIO CHUIBHICTIO, IO HAaJEXWUTh A0 KOMIUIEKCHHUX TPaBOBUX YTBOPEHb,
OCKUTBKA HOPMH, IO BXOISATh 1O 11 CTPYKTYpH MAalOTh PI3HY Taiay3eBy
MIPUHAJICKHICTD, IOPUIUYHY CIPSIMOBAHICTh 1 «BEPTHKAIBHY i€papxio» [3, c. 190; 4,
c. 47]. Jlanuii KOMIUIEKCHMIM TPaBOBUN IHCTUTYT YTBOPIOE CHCTEMa HOPM, IO
3aKpIILIIOIOTh OCOOJIMBOCTI MPaBOBOro cTaHOBHINA croxkuBada [3, c. 193]. Ilpote
OCHOBHE DETryJIOBaHHS BIJIHOCHMH 32 YYacTIO CIOKMBAuIB 3A1MCHIOETHCA HOpMaMu
[MBUIBHOTO MpaBa, 10 MICTATbCs, Hacammepen, y LIK Ykpainu ta 3akoni Ykpainu
«[Ipo 3axmcCT MpaB CHOXKUBAYiB» Ta B aKTaxX IMBUILHOTO 3aKOHOJaBCTBAa. Ha mymKy
NPUXWIBHUKIB JaHOI KOHILEMIi, Y CTPYKTypl LHMBUIBHOIO IpaBa JAaHUH 1HCTUTYT
CTAaHOBUTH IUTICHY CHCTEMY HOpPM, IO € KOMIUIEKCHUM IIUBUIBHO-TIPABOBUM
IHCTUTYTOM, OCKUIBKM MICTUTh HOPMH PI3HHUX I1HCTUTYTIB IIMBUIBHOTO TIIpaBa,

00’€MHaHMX 3a TaKOK O3HAKOK, SK y4acTh y IUBUILHO-TIPABOBUX BITHOCHHAX



0COOIMBOTO Cy0’€KTa — CIHOXKMBada, HAJLJIEHOTO 3aKOHOM CHElU(IYHUMHU
npaBoBuMHU MOxIMBOCTAMH. (I'. KomicHukoBa, O. O. Ctapuiipka).

Cnig moromuTHcs 13 THUM, OIO0 IHCTHTYT 3aXUCTy IpaB CIOKHWBA4iB €
KOMIIEKCHIM  TPABOBHM  IHCTUTYTOM, SIKHMH  OO’€IHY€ TIpaBOBI  HOPMH
KOHCTHUTYIIHOTO, aJIMIHICTPAaTUBHOTO, KPUMIHATBHOTO, €KOJIOTTYHOT O,
roCIOapChKOr0 Ta IMBUIBHOrO mpaBa. OO0 ’egHyrounM (HaKTOPOM BUCTYIIA€
CIOKMBa4, MpaBa Ta 3aKOHHI IHTEPECH SIKOTO TOKJIWKAaHUN 3axXWIlaTh JTaHuN
npaBoBUM 1HCTUTYT. OHAK JIJIsl TIO3HAYEHHS PABOBIIHOCUH, B SIKUX CIIOKHBay Oepe
Oe3rocepeHI0O  y4acTh, HAWOUIBII BAAJIUM, Ha HAIly JYMKY, € TEpMiH
«TIPABOBIJIHOCMHU 32 Y4acTIO CIIOKHMBada». BaXKo CTBepIKyBaTW MpPO ICHYBaHHS
KPUMIHAJIbHUX, QJMIHICTPAaTUBHMX, €KOJIOTIYHHMX 1 1HII MyOJIYHUX MPAaBOBIAHOCHH
3a y4acTIO CIOKHMBaya, TaK SK OCTaHHIA He € Oe3mocepeqHiM iX YYaCHHKOM.
CrioxuBa4d MOKE€ BUCTYIIATH B SKOCTI TIOTEPIIIOTO, SKIIO HE3aKOHHUMU JISIMH HOMY
3aBAAHO MIKOAY, IO JO3BOJISIE BKJIIOYUTH HOTO N0 CyO’€KTIB KPUMIHAIHHOTO YU
aJAMIHICTPaTUBHOTO TIpaBa, OJHAK HE pPOOWTH HWOTr0 YYACHHUKOM BiATOBITHHUX
MPaBOBIAHOCHH. Y 1bOMY BUNAAKY ciia miarpumaTta nymky P. O. Xandinoi npo Te,
0 TOHATTA YYacHHKA IMPaBOBITHOCUH BY)X4Y€, HDK IMOHATTA Cy0’€KTa TIpaBa,
OCKUJIBKM JJIS TIPABOBIIHOCHH IiKaBI HE BClI MOTEHIIHHI MOXJIMBOCTI 0cCi0, sKi
npuiiMaloTh B HUX Yy4yacTh, a TI iX OCOOJMBI BIACTUBOCTI, SIKI BHU3HAYAIOTh
MOJJIMBICTh y4acTi y KOHKPETHOMY TpaBoBinHomeHHi [4, ¢. 115].

Y 3B’A3Ky 3 TUM, IO TPABOBIAHOCHHHM 3a Y4YacTIO CIIOKHBaya MarOTh
KOMITJIEKCHHH XapakTep X MOXHA MOIITUTH Ha TaKl BUJIU:

- TMPaBOBITHOCWHH, 10 BHUHUKAIOTH MK CYO €KTOM MiANPUEMHUIIBKOT
TISUTBHOCTI 1 JiepkaBoto (y MHUX MPaBOBITHOCHHAX CIOKHMBA4 O€3MMOCEPENHBOI ydacTi
HE TpUiiMae, OJHAK BOHH € OCHOBOIOJIOXKHUMH IS peamizailii JAepKaBoro
e(deKTHUBHOI TOJITUKH OXOPOHU 1 3aXHCTY IpaB CIOXUBaYiB. [3 1BOMa HacTymHUMU
BUJIaMH TIPABOBIIHOCHH iX 00’€qHye MeTa — 3a0e3ledeHHs IPaBOBOi PIBHOCTI
CKOHOMIYHO HEPIBHUX YYaCHHUKIB IIMBLILHOIO 00OPOTY);

- TMPaBOBIAHOCWMHHU, 10 BHUHHKAIOTh MDK CIHOXHMBa4eM 1 CyO’€KTOM

MIIMPUEMHUIIBKOL TISUTBHOCT1 (LIMBLIbHI MPABOBITHOCHHU 32 YUaCTHO CIIOKHUBAva);



- TPaBOBIJHOCHHU, IO BHHHUKAIOTH 3 METOI 3aXHCTy MOPYIICHUX TMpaB
CHOXKMBaua, SKI peali3yloThCid Yy TMOPSAKY IUBUIBHOTO, aJMIHICTPATUBHOTO Ta
KPUMIHAJILHOTO CY/IOYMHCTBA.

[cToTHOIO 0COOTUBICTIO IMBUTFHUX MPABOBITHOCHH 3a YYacTIO CIIOXKHMBaya € iX
KOMIUICKCHHI (TIPUBAaTHO-ITyOJIIYHMI) XapakTep, SKUH OOYMOBJICHHH HEpPIBHUM
CTAaHOBMIIIEM CIIOKMBaya SK CJIa0KOi CTOPOHU JOTOBIpHUX BigHOCHH. [lyOmiunmii
XapakTep MPaBOBIAHOCHUH 3a YyYacTIO CIOKMBaya BU3HAYAETHCA TUM, IO JIEP)KaBa,
3MIACHIOIOYM PETryJIIOBaHHA €KOHOMIKM B IIJIOMY, pO3IJISAa€e  3aXUCT IpaB
CIOXKMBAYIB HE MPOCTO SIK OJIUH 13 1HCTUTYTIB MpaBa, a K OJUH 13 MPIOPUTETHUX
HaIPsIMKIB CBOET JISUTLHOCTI, CIIPSIMOBAHUHN Ha 3a0€3MeUeHHs KOHCTUTYIIMHUX TpaB
JIOMUHMU 1 TPOMAJISHUHA HA KUTTSI, 37I0pOB’s, O€3MeUHE HABKOJIMUIIIHE CEPEIOBUIIE
TOIIIO.

BusHaueHHS TOHATTS «IIPaBOBIJHOCMHU 32 Y4YacTIO CIOXHUBAyiB» TICHO
MOB’s3aHE 13 3aKOHOJABCTBOM IIPO 3aXMCT MpaB CIOXKHUBAUiB, OCHOBHOIO METOIO
SKOTO € CTBOPEHHS JOJIaTKOBHMX TapaHTiii y cdepl MOTpUMaHHS TMpaB CIIOXKUBAYa,
HOro 3aXMCTOM SIK OUIbII CTA0KOTO ydacHHUKa IUBUILHOTO 000poTy. MeTta Takoro
PETyJIOBaHHS 1 3aXHCTYy JOCSTA€ThCS 3aBISKH BHECEHHIO IyOJIIYHUX Hadal y
[MBUIBHO-TIPABOBl BIJHOCMHW 3a Y4YacTIO CIOXKHMBada, 3 OJHIEI CTOPOHH, 1
KOMEPIIHHOT (MiAMPUEMHHUIIBKOT) OpraHi3allii 4u miJIpUeEMIS 3 1HIIO].

HasBHICTh  NpUBAaTHONpPABOBUX  Ta  NyONIYHO-TIPAaBOBHUX  Hayal Yy
MPaBOBIAHOCHMHAX 3@ YYacTIO CIOXKKMBaya OO ’€KTUBHO BUIUIMBAE 13 I[IOBOT'O
MPU3HAYEHHS! 1HCTUTYTY 3aXHUCTy IMpaB CIOXKMBAuIB, CTPYKTYpH BIAMNOBIIHOIO
3akoHonaBcTBa. Came 1€ 0OCOOJIMBE TMO€JHAHHS IMPUBATHONPABOBUX 1 MyOJIYHO-
MPaBOBUX Haual, IKe CIPSIMOBAHE HA YCYHEHHS IPaBOBO1 HEPIBHOCTI HOT0 Cy0’€KTIB,
3aliMae MPOBIAHE MICII€ Y CUCTEM1 O3HAK MTPABOBIIHOCHH 3a YJacTIO CIIOKHBAya.

TakuM 9MHOM, MOKHAa BHOKPEMHUTHU Dsii O3HAK, SKI MPUTAMaHHI ITUBIILHOMY
MIPABOBIAHOIICHHIO 32 YYacTIO CIIOKUBayYa:

1) BUHHMKA€E MDK CIIO)KHMBadeM, SKUW Mae Hamip npuadaTu ToBapu (podoTw,
oCJIyru), TmpujaoaBae ToBapu (poOOTH, TIOCIYTH), KOPUCTYETHCS TOBapaMH

(pe3ynbTaToM POOIT, MOCIYT) JJIs 33JJOBOJICHHSI OCOOMCTUX MOTPeO, HE OB’ I3aHUX 13



3MIMCHEHHSIM HUM MANPUEMHHIIBKOI JISJIBHOCTI, 1 WOro KOHTpPareHTOM 4Yu
MOTEHIIMHUM KOHTPAareHToM (BUPOOHUKOM, MPOAABIIEM, BUKOHABIIEM TOIIIO);

2) 3a0e3MmeuyeThesl ACPKaBHUM 3aXHUCTOM CIIOKHMBada K CIaOKOi CTOpOHU 3a
JIOTIOMOTOI0  OCOONMMBHUX TIPaBOBUX (opM, 3aco0iB Ta METOIIB BIUIMBY, SKi
rapaHTyloTh OalaHC IHTEPECIB CIIOXKKBaYa 1 Cy0’€KTa MiAIPUEMHHUITBKOI TISTTLHOCTI,

3) XapaKTepu3yIThCS TOETHAHHAM MPUBATHOIIPABOBUX Ta ITyOJIIYHO-TIPABOBUX
HOPM B PEryJIIOBaHHI JaHUX BIJHOCHH, IO CIPSIMOBaHE Ha YCYHEHHS MPaBOBOi
HEPIBHOCTI HOTro Cy0’€KTIB;

4) mae orIaTHUM XapakTep, KU MOPOKYE Yy TMepeadadueHux 3aKOHOM ado
JIOTOBOPOM BHUIIaJKax 000B’ 30K KOHTpAareHTa Crokupaya 0€3011aTHO 3A1MCHUTH i,
COpsIMOBaHI Ha 3a0e3MeYeHHS] HAJIEKHOI SIKOCTI peaji30BaHOro ToBapy (poOotw,
MOCJIYTH).

OTxe, IUBUIBbHI TMPAaBOBIJHOCHMHU 3a YYacTIO CIOXHBaya — L€ CYCHUIbHI
BITHOCHHAMH, IO BpPEryJbOBaHI HOPMaMy LMBUIBHOTO 3aKOHOAABCTBA, YMOBaMHU
JIOTOBOPY, 3BUYASIMU [IIJIOBOTO OOOPOTY Ta BHHHUKAIOTH MIXK CIOKHWBA4eM, SIKHMA
npundaBae TOBApH, 3aMOBJISIE pOOOTH, MOCITYTH a00 Mae HaMip TpUAOATH TOBAPH,
3aMOBHUTH POOOTH, MOCIYTH JUIsl 3aJ0BOJIEHHS OCOOMCTHX abo 1HIIMX MOTped, He
OB’ S3aHUX 13 3JIMCHEHHAM HHUM MiAIPUEMHUIIBKOI JISIILHOCTI, Ta MOro peajbHUM
a00 TIOTCHIIIMHUM KOHTpPAareHToM (TMpOAaBIlEM, BHUKOHABIIEM, HAWMOJABIIEM,
BUTOTOBJIIOBAYEM, IMITOPTEPOM, YIIOBHOBAKEHOI BHUT'OTOBIIIOBAYEM (IIPOJIABIICM)

IOPUJIUYHOI0 0C00010 200 (P1I3UIHOI0 OCOOOIO-TIATIPUEMIIEM ).
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