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Teopemuuni 3acadu 00206ipHo20 pe2ynr06aHHA

Jyuv Bonooumup Bacunvosuu

00KmMOp 1pUOUYHUX HAYK, npogecop,

axaodemix HayionanvHnoi akademii npagosux nayk Yxpainu,

20JI08HULL HAYKOBULL CNIBPOOIMHUK

Haykoso-0ocnionoeo incmumymy npusamuozo npasa i Nionpue MHUYmaed

imeni axademixa D. I'. bypuaxa HAIIpH Ykpainu

JloroBopu y MexaHi3Mi IPaBOBOI0 peryjIl0BaHHs KOPIOPATUBHUX BiIHOCUH

EdexTuBHICT, (DYHKIIIOHYBaHHS KOPHOPATUBHOIO CEKTOPY B EKOHOMIIII
VYKpaiHd 3HAYHOIO MIPOK 3aJ€XKUTh BiJ YITKOTO HAJIArOJKEHOI0 MeEXaHI3My
MIPABOBOT'0 PETYIIOBAHHS KOPIOPATUBHUX BiTHOCHH.

B topuauuHiii JiTepaTypl BHUCIOBIIOBAIMCS Pi3HI MOIJIAAA HAa CYTHICTH Ta
eJIeMEeHTH (cTajli) MEeXaHI3My IPaBOBOrO PETYJIOBAaHHS CYCHUJIbHUX BiIHOCUMH. He
BJAIOYUCH JI0 aHATI3y NUX TMOTJISIB, CIIJ BIA3HAYUTH, [0 OUTBHIIICTH JOCIHITHUKIB
CXOJSTHCS HA TOMY, III0 MEXaHI3M IIPaBOBOI'0 PETyJIIOBAaHHS BKJIIOYA€E TaKl €IEMEHTU
(cranii): 1) HOpMaTUBHY OCHOBY; 2) 1opuaANYHI PakTy; 3) MpaBOBIIHOCUHU; 4) aKTU
peamizaiii mpaB Ta OOOB’SA3KIB;, 5) 3aXHUCT TMOPYHIEHUWX TpaB CyO’€KTIB
IIPaBOBIIHOCHH.

HopMaTuBHY OCHOBY peETyNIOBaHHS KOPIMOPATUBHUX BIAHOCHUH CKJIAJal0Th,
nepenycim, Hopmu Koncrurymii Ykpainu, [{usinenoro (LK) 1 'ocnogapcekoro (I'K)
KoZekciB YKpainu, O0a3oBux 3akoHiB «IIpo rocmomapcbki ToBapucTBa», «lIpo
aKiioHepHi ToBapucTBa», «lIpo TOBapucTBa 3 OOMEKEHOIO Ta JI0aTKOBOIO
BIJIOBIJATIBHICTIO», 1HIIUX 3aKOHIB, yKa3iB IIpesuaenTta YkpaiHu, mOCTaHOB ypsay
Ta IHITUX aKTIB KOPIIOPATHMBHOTO 3aKOHOMABCTBA. B perymtoBaHHI KOPIOPATUBHHUX
BITHOCHH TIE€BHY pOJIb BIAIrpalOTh MOJOXKEHHS IHIIUX COINAIBHUX PETYISATOPIB
(3BMUAiB AUIOBOTO O0OPOTY, HAMPUKIIAJ MPUHIHUIIB KOPIOPATUBHOTO YMPABIIHHS,

MOpaJbHUX 3acaji CyCHUIbCTBA, IOPUIAUYHOI MPAKTHKU TOIIO), a TaKOX JIOKaJbHI
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NPaBOB1 aKTH, 110 MPUINMAIOTHCS CAMUMHM KOPTOpAIisIMU (CTaTyTH, MOJI0KEHHS PO

OpraHu TOBAPUCTBA TOIIIO).

JpyruM eneMeHTOM MeEXaHI3My IIPAaBOBOTO PETYIIOBAHHS KOPIMOPATHUBHUX
BIJIHOCHH 1 CBOEPIIHUM «II€PEXITHUM MICTKOM» BiJi HOPMU MpaBa 10 KOHKPETHOIO
MIPaBOBIIHOIIICHHS] BUCTYIA€E CUCTEMA IOPUANYHUX (PAKTIB (FOPUIMYHUX CKJIAIIB) K
1JICTaB BUHUKHEHHS, 3MIHH a00 MPUITMHEHHS KOPIIOPATUBHUX IPABOB1IHOCHH.

Cepen ropuauvaux (akTiB, IO MPU3BOAATH 1O BUHUKHEHHS, 3MIHH a0o
MPUMMHEHHS KOPIOPATHBHUX TMpaB Ta OOOB’s3KiB (IIPaBOBITHOCHH), MOKHA
BUOKPEMUTH: JIOTOBOPU (3aCHOBHUIIbKHUI, peEOpraHizamiiiHui, KOpIOpaTUBHUI),
JIOTOBOPU TPO PO3MOPSHKEHHSI KOPIOPATUBHUMH TTpaBaMu (KYIIBIS-TIPOAAX, MiHa,
JapyBaHHS TOIIO), OJHOCTOPOHHI TNPAaBOYMHU (3aIOBIT, NPUNHATTSA CHAIIITHH,
PO3IOPSA YN aKT MPO CTBOPEHHS TOBAPUCTBA OJHIET 0COOM), CY0B1 PIIICHHS TOIIIO.

BianoBimHo 10 3aKOHY  yCTaHOBYMMHU  JOKYMEHTaMH  aKI[IOHEPHOTO
TOBapHCTBa, TOBApUCTBA 3 OOMEXKEHOK BIANOBINANBHICTIO 1 TOBapUCTBA 3
JOJJATKOBOIO BIAMOBIIAJBHICTIO € iXHI CTaTyTH, a YCTAaHOBYMMH JIOKYMEHTaMHU
MOBHOT'O 1 KOMAaHAUTHOTO TOBApPUCTB — 3aCHOBHUIIbKI JOTOBOPU. 3aCHOBHUIIBKI
JIOTOBOPYU MOXKYTh YKJIQJIaTH TaKOX 3aCHOBHUKH aKI[IOHEPHOTO TOBApHUCTBA Ta
TOBapHCTBa 3 OOMEXKEHOIO a0 J0/IaTKOBOKO BIAMOBIIAMBHICTIO, XOU BOHH HE €
000B’SI3KOBUMU TIPH JIEPKaBHINA peeCcTpallii IMX TOBAPUCTB.

3rigHo 3 BuMoramu 4. 2 ct. 88 LK, 4. 3 ct. 57 'K y 3aCHOBHUIIbKOMY J10TOBOPI1
BU3HAYAIOTHCS 3000B’A3aHHS YYACHUKIB CTBOPUTH TOBAPUCTBO, MOPSAOK iX CHUIBHOI
TISIIBHOCTI IIOJ0 MOTr0 CTBOPEHHS, YMOBHU IMepelaHHs MalHa YYaCHUKIB, SKIIO
JIOJIATKOBI BUMOTHU IIIOJIO0 3MICTY 3aCHOBHHIIBKOT'O JIOTOBOPY HE IependayeHi IUMHU
KOJIeKCcaMH a00 1HIIIUMHU 3aKOHAMH.

[IpaBoBa mpupoaa 3aCHOBHUILKOTO JOTOBOPY HEOAHO3HAYHO OIIHIOETHCS
TOCIIIHUKAMH I[bOTO IPABOBOr0 (DEHOMEHY. BUIBIIICTD 13 HUX CXWISAETHCS A0 TYMKH
PO UBUIICTUYHY CYTHICTh 3aCHOBHHIIBKOT'O JIOTOBOPY, BBa)KAalOUU HOTO PI3HOBUAOM
JIOrOBOPY IPO CIUIBHY AisIbHICTE [1, ¢. 18; 2, ¢. 117; 3, c. 182; 4, c. 448]. V nparix
IHITUX aBTOPIB TMPOBOJUTHCS BiAMEXKYBAaHHS 3aCHOBHHIIBKOI'O JOTOBOPY Bij

JIOrOBOPY PO CHUIBHY AISLIBHICTH [5, ¢. 13].
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IOpI/IIII/I‘IHI/IMI/I Q)aKTaMI/I, IO MOJXYTb IIPU3BOAUTH N0 BUHHUKHCHHA YU 3MIHH

KOPIOPaTUBHUX IpaB Ta 000B’SI3KIB YYACHUKIB Ta CAMHUX T'OCIOJIAPCHKUX TOBAPUCTB,
€ TaK 3BaH1 «peopraHi3alliiiHi» JT0roBopH, SK1 YKJIAJarThCs, 30KpeMa, MpH 3JIUTTI Ta
NpHUeIHAHHI TOBapUCTB. HOpMaTHBHOIO OCHOBOIO JIsl YKJIQJaHHSI peopraHizaliiiHux
JIOTOBOPIB € TMOJIOKEHHS, IO MICTAThCS B 0a30BHX 3aKOHAX MPO TOCIOAAPCHKI
ToBapucTBa. Tak, BianmoBigHO 10 cT. 81 3akony VYkpainu «lIpo akuioHepHi
TOBApUCTBa» HATJISI0BA Pajia KOKHOTO aKI[IOHEPHOTO TOBAPHUCTBA, 110 Oepe y4acTh y
3IIATTI, TIPUEIHAHHI, MOALUI, BUAUIL Ta MEPETBOPEHHI, PO3POOIISIE YMOBU JIOTOBOPY
PO 3TUTTS a00 IJIaH NOALTY (BUILTY, IEPETBOPEHHS).

Opnnak, y BKazaHOMY 3aKOHI He mependayeHO MOPSAKY Y3TOJKEHHS YMOB
peopraizaiiifHoro J0roBopy, 3alpoNOHOBAHUX yYaCHUKAMHU pPeopraHizaliii.

HenoctatHbo BperysibOBaHMM € TOPSIIOK  YKJIAQJaHHS —JOTOBOPIB PO
peoprasizaliiir0 TOBapuCTB 3 OOMEXEHOI Ta J0JaTKOBOK BiAMOBIAaIbHICTIO. Tak,
ct. 53 3akony VYkpainu «lIpo ToBapucTBa 3 OOMEXKEHOI Ta JOJATKOBOIO
BIJMOBIJANIBHICTIO» MepeadadyeHo, 10 TOBAPUCTBA B MPOLECI MPUIUHEHHS MOXKYTh
YKJIACTH JIOTOBIp MPO MPUITMHEHHS, SKUW BU3HAUYaTUME YMOBH Tepeadi MaiiHa, TpaB
Ta 00OB’SI3KIB IOPUIUYHUM 0CO0AM — MPABOHACTYMHUKAM, PO3MIP YaCTOK KOXHOTO
y4acHHUKa — MPaBOHACTYMHHUKA a00 Koe(dIilieHTH KOHBEPTAIlil 4acTOK Yy aKIli (KO0
NIPABOHACTYITHUKAMU € aKI[IOHEPHI TOBAPUCTBA).

AJnle BUHUKAE MUTAHHA, XTO BUCTYIIATUME CY0’ €KTaMU TaKOToO JOTrOBOPY, SIKIIIO,
HanpuKiIaa, TMpU TMOAUN TOBAPUCTBA JI0 MOMEHTY JIepKaBHOI —peecTparii
HOBOCTBOPIOBaH1 Oprasizaiiii 1ie He € IOPUAUYHUMH 0cO0aMu?

3 mnpuBOAY TPaBOBOI MPUPOAM JOTOBOPY TMTPO 3IUTTSA (MPUETHAHHS)
IOPUIUYHUX OCIO0 BHUCIIOBJIEHI Pi3HI AYMKH IIOAO0 MPUMHATHOCTI TaKUX JOTOBIPHUX
koHcTpykiin. Tak, FO. M. XKopnokyit ta 1. B. Cnacubo-®ateeBa 3BOAATH iX 110
Takux: 1) 010 MarTh OpraHizaliiiHO-MaitHOBY PHUPOAY; 2) OpraHi3aliiiHi JOroBOpH;
3) pi3HOBHJ IIOTOBOPY TIPOCTOTO TOBAapUCTBA; 4) B3aCHOBHHIIbKI JOTOBOPH;
5) camocTiiiHI JOroBOpH; 6) PI3HOBWA Yyroj MPO CHUIBHY MisJIbHICTB: 7) yroam 3

MaifHOBUM KOMIUIEKCOM; 8) KOPIOpAaTHUBHI opraHi3ailiiiai aktu [4, c. 464-465].
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Ha nam normsiz, 3a CBOiM XapakTepoM Ta METOI0 peopraHi3alliiHui JOToBIp €

OJIM3BKHUM J10 3aCHOBHHUIIBKOTO JIOTOBOPY I'OCIOJAPCHKOr0 TOBAPUCTBA, BOMpaIOUU B
co01 pyucH MUBUILHO-TIPABOBOT'O JOTOBODY.

VY npaBoBOMy peryiiroBaHHI KOPIOPATUBHUX BITHOCHH Jie/lail OUIbIIOI Baru
Ha0yBalOTh TaK 3BaHl «KOPIOPATUBHI» TIOTOBOPH. Y KIAJaHHS TaKUX JAOrOBOPIB OYI0
JIEraji30BaHO CIOYATKy aKIIOHEPHUM 3aKOHOAABCTBOM. Tak, y 4. 1 cT. 29 3akony
VYkpainn «[Ipo akiioHepHi TOBapUCTBa» 3a3HAYEHO, IO CTATYyTOM TOBApPHCTBA MOXKE
OyTu mependaveHa MOXKIIMBICTh YKJIAJaHHS JIOTOBOPY MIX aKI[IOHEpAMH, 3a SKUM Ha
aKIIOHEPIB MOKJIAJAI0ThCS JOJATKOBI O00B’SI3KH, Y TOMY 4YHUCI1 000B’A30K yd4acTi y
3arajibHUX 300pax 1 nepeadadaeThbCs BiIMOBITAIBHICTD 32 HOrO HEAOTPUMAHHS.

Tenep MOXIHBICTH YKIaJACHHS KOPIIOPATUBHUX JOTOBOPIB MepeadaveHa i cr. 7
3akony VYkpainm «IIpo ToBapuctBa 3  OOMEXKEHO Ta  JOAATKOBOIO
BIJIMOBIAJIbHICTIO». KoOpmopaTuBHUM € JOTOBIp, 3a SIKUM YYaCHUKH TOBapHUCTBa
3000B’SI3yI0TbCSl peali3yBaTH CBOi MpaBa Ta IMOBHOBAXEHHS MEBHUM UYHMHOM abo
yTpUMATHCh BiJ iX peanizamii. KopnopaTuBHuii 1oroeip Moxke nependadaTtd yMOBHU
a00 MOpSIOK BU3HAYEHHS YMOB, 32 SIKMMHM YYacHUK Mae€ mpaBo a0o 3000B’si3aHUI
KynuTu a0o MpojJaTH YacTKy Yy cTaTyrHoMmy Kamitam (ii 9acTuHy), a TakKoxX
BU3HAYUTH, KOJU Take MpaBo abo 000B’s30k BUHMKae. KopriopaTuBHHIT JOTOBIp,
SKUM BCTAHOBJIOETHCA OOOB’SI30K YYACHHKIB 3a0€3MEYUTH TOJOCYBAaHHS 3TIIHO 3
BKa31BKaMU OpPTraHiB YIPABIIHHS TOBAPUCTBA, € HIKIEMHHUM.

[linnaroun aHamizy SBHILE KOPIOPATUBHOTO JOTOBOPY B YKPaiHCHKOMY
npaBoBoMy o, JI. B. Cimyk pgifitiuia HacTymHUX BHCHOBKIB: 1) KOpPIOpaTUBHUIA
JIOTOBIP € MPABOYMHOM, 110 BU3HA4Ya€ OCOOJIMBOCTI peajizallii Ta 311MCHEHHs MpaB
aKI10HEpiB; 2) BIH HE ICHYE HapiBHI 31 CTATYTOM 1 HE MOXKE BUPILIYBAaTU MUTAHHS, SIKI
BHUPIIIYIOTHCS 3aKOHOM a00 CTaTyTOM TOBApHCTBA; 3) LEH JOroBip € 000B’SI3KOBUM
JUIIe 7S CTOPIH 1 HE BCTAaHOBIIOE OOOB’SI3KM YW MpaBa MJisg TPETiX Ocio;
4) ykmaJieHHsT ~ KOPIOPATHMBHOTO  JIOTOBOPY  TOPOKYE  IUBLIBHO-TIPABOBE
3000B’s13aHHA 1 HE TATHE 3a cO0OI0 BIIMOBY BiJ MPaB, a TAKOX HE CHPSIMOBAHE Ha
BIIMOBY YYaCHHKIB BiJl TIpaBo- a00 AI€37aTHOCTI; 5) KOPHOPATUBHUM JOTOBIP HE
BIIMBA€E HA JIWCHICTh aKTiB OpraHiB TOBapHCTBA. Pa3oM 3 THM, aBTOpKa CTBEPJIKYE,

M0 TpPEAMETOM 3000B’Si3aHHS 3 KOPIOPATUBHOIO JIOTOBOPY €  3IIMCHEHHS
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KOPIOPAaTUBHUX TMpaB y IMEBHUU cmocid abo yTpuMaHHA Big iX 3A1HMCHEHHS.

BianoBigHo 3a MM JIOTrOBOPOM HE TMOPOJKYIOTHCS HOBI KOPIIOpAaTHUBHI MpaBa 1 HE
3MIHIOETBCSL 1X 0O0CST, a 3AIMCHIOIOTBCS YKe ICHYIoYl. ToMy 3a CBOEH CYTTIO
KOPIIOPATUBHUN JIOTOBIp € HE KOPMOPATUBHUM AaKTOM, a 3BUYAWHUM IUBLIHHO-
NPaBOBUM JIOTOBOpOM [6, c. 228-229].

[Toromxyrounck B IIIOMY 3 TAKOIO TPAKTOBKOIO KOPIIOPATUBHOTO JIOTOBOPY SIK
LIMBUILHO-TIPABOBOr'0, CJIIJ BIJ3HAYMTH HACTyMHHE. SIKII0 BHUXOIWUTHU 3 PO3YMIHHS
KOPIIOPATUBHOI'O JIOTOBOPY SIK 0araTOCTOPOHHBOT'O, B SIKOMY KOXXHOMY YYaCHUKY
IPOTHCTOITh KOXXHUM 1HITUH y9aCHUK, TO MPUUHATTS HUMHU JOJaTKOBUX OOOB’SI3KIB
3a UM JIOTOBOPOM (Hampukiaa, OO0OB’SI30K OpaTh y4yacTh Yy 3arajibHuxX 300pax,
000B’s130K KyIUTH a00 MPOAATH YaCTKY y CTATyTHOMY KaIliTaji TOIIO) O3HaYaTHME
BUHUKHEHHS Y HUX KOPECTIOHIYIOUUX IIMM O0OB’sI3KaM HOBHX KOPIOPATUBHUX IPAB.

BropunHe mpaBo HAaOyTTS B KOPIOPATHBHHUX BIAHOCHHAX TIPYHTYEThCA Ha
npaBl ydyaCHUKA TOCIOAAPCHKOTO TOBAapHUCTBA 3AIMCHUTH BiIUYXKEHHS YacTOK Y
CTaTyTHOMY (CKJIaJ€HOMY) KamiTaal TOBapUCTBa, LIIHHUX ManepiB, IO 3aCBIAYYIOTh
y4acTh y TOBapHCTBI y MOPSAKY, BCTAaHOBIEHOMY 3akoHOM (1. 4 4. 1 ct. 116 1IK).
PosnopsipkeHHss 9acTKaMu y CTaTyTHOMY (CKJIAJIGHOMY) KarmiTalli TOBapHCTBA,
IIHHUX TanepiB (akiiil) yYacHUKH TOBapHCTBAa 3MIMCHIOIOTH Yy MPaBOBHUX (opmax,
31€0IBIIOT0 TEX JIOTOBIPHUX, BJIIACTUBUX IMBUIBHOMY TMpaBy (KYMIBIS-TIPOJAK,
JapyBaHHS, MiHa, 3aCTaBa, CaJAKyBaHHS 32 3aKOHOM YU 3aIOBITOM TOIIIO).

OTxe, 3 HACTaHHSIM 3a3HAUYCHHUX Ta IHIIMX OPUAUYHUX GakTiB abo ix
CYKYIMHOCTI (FOPUAMYHOrO CKJIAaay, SKMM MOXKE BKJIIOYATH W aKTH JIepKaBHOI
peectpaliii) BUHUKAIOTh, 3MIHIOIOTbCS a00 NPUMNMHSIOTHCS — KOPIOPATUBHI
MIPaBOBITHOCUHH, 3MICTOM SIKUX € CyO’€KTUBHI KOPIIOPATHBHI MpaBa Ta 000B’SI3KHU.

[ToHATTS KOpPHOpPAaTUBHUX BIJTHOCHMH 1 KOPHOPAaTUBHUX INIpaB 3apa3 YITKO
Bu3HaueHe y cr. 167 I'K. KopmnoparuBHUMH € BIZHOCHHHM, LI0 BHHHKAIOTh,
3MIHIOIOTHCS Ta IPUMHHSIIOTHCS] Mi’kK TOCITOAAPCHKOI0 OpraHi3aIi€ro Ta ii ydacCHUKaMH
I0JI0 KOPIMOPATUBHHUX TpaB, MiJl SKUMH PO3YMIIOTHCS TpaBa OCOOM, YacCTKa SIKOi
BU3HAYAEThCA y cTaryTHOMY (oHI1 (MaifHl) Tocmomapcbkoi opradizamii. i mpaBa
BKJIFOYAIOTh MPABOMOYHOCTI OCOOM B YIPABIIHHI TOCHOJAPCHKOIO OpraHi3alli€ro,

OTPUMAaHHS MEBHOT YaCTUHU NMPUOYTKY (AMBIICH/IIB) TaHOI OpraHizallii Ta aKTUBIB y
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pasi JikBigaiii ocTaHHBOI BIAMOBIIHO IO 3aKOHY, a TaKOX 1HIIN MPaBOMOYHOCTI,

Hepezl6aqui 3dKOHOM Ta CTaTYTHHUMHU NOKYMCHTAMM.
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