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II{o10 NposiBy AMCMO3UTHBHOCTI B IOTOBIPHUX cyOcHAiapHHUX

3000B’I3aHHAX

JIMCTIO3UTUBHICTh SIK TIPMAaHECHTHA BJIACTUBICTH IUBUTLHOTO MPaBa, 3HAXOIUTh
CBOE BHPaXEHHS B HOPMax YWHHOTO IIMBUIBHOT'O 3aKOHOJABCTBA 1 B MeEXax
IHCTUTYTY JIOTOBIpHMX CyOCHIiapHUX 3000B’si3aHb, IO XapaKTEPU3YHOTHCS
IIUPOKUMH MEKaMU PO3CYJy YYaCHHUKIB IUBUIBHUX MPaBOBiAHOCHH. Taka curyaris
SIBHO € BArOMHUM apryMEHTOM ISl IOTEHIIIHHUX CTOPIH JIOTOBIPHOTO CyOCH11apHOTO
3000B’s13aHHSA,  BOJIOJIIOYM  MIMPOKMMH  MOJIMBOCTSMH  SIKHAWIOBHIIIOTO
3a0e3nedeHHs 1HTepeciB ix ydyacHukiB. [lompu 1e mnpaBo3acTocoBYa NpPAKTUKA
CBIJIYMTH, II0 3AI[IKABJIEHICTh B 3aCTOCYBaHHI JAHOI'O0 I1HCTUTYTY HEBUIIPABIAAHO
HU3bKA, B TOMY YHCJIl ¥ 4Yepe3 HEJOOLIHIOBAaHHS THYYKOCTI JAHOTO IPaBOBOIO
3aco0y, IO J1a€ MOXJIMBICTh MPUCTOCYBATH BKa3aHI BIJHOCHHU J10 KOHKPETHHUX
KUTTEBUX 00cTaBUH. [Ipu 1IbOMY aKTyaqbHUM 3QJIAIIAETHCS 3alMTAHHS MIOJI0 00SATY
TaKOro pO3CYyAy YYacHHUKIB JOTOBIPHOTO cyOcumiapHOro 3000B’s3aHHS. Tomy
BBaKaEMO METOIO JaHOT IMyOJTKaIlii JOCIIKSHHS 00CATY MPOSBY JUCIIO3UTHBHOCTI B
JIOTOBIPHHUX CyOCHAlapHUX 3000B’SI3aHHAX, 30KpeMa B acleKTaxX 3MIHHM CYO’ €KTaMH
IMBUIBHUX TMPaBOBIAHOCHMH pO3MIpYy cyOcHIiapHOro OOOB’SI3Ky, YMOB HOrO
BUHUKHEHHS Ta BUPIIIEHH] MUTAHHS PO MOXKJIUBICTh MOr0 BUKJIFOYEHHSI.

He Bnarourich B riuOOKYy HayKOBY IMOJIEMIKY 3 HMPHUBOJY PO3YMIHHS KaTeropii

JMCTIO3UTUBHOCTI B IUBUILHOMY MpaBI1, IKa BUXOAUTH 3a MEK1 HAIIOTO JOCIIIKECHHSI,



BBOKAEMO, 110 JUCIO3UTUBHICTh B IUBIILHOMY TIpaBi MOTpeOye IIUPOKOTO
TIYMAau€HHS HE TUIbKHU SIK JOIMYCTUMICTh PETrYJIIOBAHHS BIAHOCHH 3a 3TOAOI0 CTOPIH,
BCTAHOBJICHHSIM IMpaBUJIa JIUIIE Ha BUMAJOK BIJICYTHOCTI Takoi 3roau [1, c. 47], a gk
cB0O0OOY Cy0’€KTIB IIMBUTLHOTO MPaBa y BUOOP1 BapiaHTIB MOBEIHKH, 110 OMMUCYETHCS
HAYKOBIIIMH Y€pe3 KaTeropito «IpaBoOBOi CBOOOINY, TOOTO MOXKIIMBICTh YUUHATH Jii,
[0 MOPOKYIOTh TEeBHI IOpuauuHi Hachiakua [2, ¢. 70], 30kpema NpaBOMIpHO, Yy
BCTAHOBJICHUX MeXaX, HaOyBaTu CyO’€KTUBHHMX IMBUIBHUX IMpaB 1 HOPUIUIHUX
000B’s3KiB, BU3Ha4YaTu ((PopMyitoBaTH) CTPYKTYPY CyO’€KTHBHUX LHUBIIBLHUX IPaB,
3M1MCHIOBAaTH CYO’€KTHBHI IMBUIBHI TpaBa, BUKOPHUCTOBYBATH TMOPSJIOK 1 CIIOCOOH
3aXMCTYy MOPYUIEHUX IpaB, a TaKOXK BUOUpPATH po3Mip Ta GOpMHU IUBLILHO-TIPABOBOL
BianoBiganbHOCTI [3, ¢. 139-140]. JIMCMO3UTUBHICTh ITUBUILHO-IIPABOBUX HOPM
HAJa€ MOKJIMBICTh YYaCHUKAM ITUBIILHUX TIPABOBITHOCHH BUKOPUCTOBYBATH SIK
JDKEpEsIo MPaBOBOTO PETyJIOBAaHHS 3alPOIOHYBaHY B 3aKOHOIABCTBI HOPMY B TOMY
BUTJISIII, B SIKOMY BOHA 3aKpillJIeHA 3aKOHOJABIIEM YW KOHKPETH3yBaTH HasBHE
mpaBwiIo ab0 YXWIUTHCS BiJ] 3aCTOCYBAHHS HOPMU IPaBa, 10 HEMAE IMIIEPATUBHOTO
XapakTepy 1, BIANOBIJHO, CaMOBPETYJIOBATH BJACHI BIAHOCHHU IUISTXOM
(dbopMyITIOBaHHS aJbTEPHATUBHOI MOJENI TMPABOBOTO PETyJIOBaHHS Ha BIIACHUU
PO3CYIl y MEKax, BCTAHOBJICHUX 3aKOHOM.

AHaji3 HOpPM IHMBUIBHOTO 3aKOHOJABCTBA TNPHUCBIYCHUX PETYITIOBAHHIO
cyOcumiapHux 3000B’si3aHb Ja€ MOXJIMBICTH HaM 3pOOUTH BHUCHOBOK, IO
HacaMIiepel MpOosB JAUCIO3UTUBHOCTI B JaHUX BIHOCHHAX, TOJSATA€E B TOMY, MIO
YYaCHUKM LUBUIBHUX MPABOBIJHOCUH MalOTh MOXJIMBICTH Mepea0aYTH BUKOHAHHS
MaiHOBOrOo OOOB’S3Ky B CyOCHAIapHOMY TOPSAAKY IHIINM OOpPKHHKOM TIEpen
KPEeAUTOPOM 1 TaM, 1€ 3a 3aralbHAM TPaBWIOM  TepeadadeHuil 1HmmNA (He
cyOcuiapHuil) MOPsIAOK BUKOHAHHS TaKOTO 000B’s13Ky. MOIETbHUM BUTIAJIKOM MOXKE
CIIYTyBaTH 1mojoxkeHHs 4. 1 cr. 554 IusinsHoro xoxekcy (nami — LK) Ykpainu.

Crneuudika mOroBipHUX CyOCHIIapHUX 3000B’si3aHb TOJSATAE B TOMY, IO
JOJJATKOBUM OOp>KHUK TOOPOBLIBLHO TOKJIAga€ HAa ce0e BUKOHAHHS MailHOBOTO
000B’s3Ky B CyOCHJIIapHOMY TIOPSIAKY B pasi MoOpyIIeHHs 3000B’s3aHHS OCHOBHUM

OOP>KHUKOM Ha MEBHMX, 3a37aJIer1b 00YMOBIEHUX 3 OCHOBHUM OOP>KHHUKOM yMOBaX.



3 aHaizy 3arajbHOI HOPMH, MPUCBSYEHOI PETYTIOBAHHIO CYOCHIapHUX 3000B’sI3aHb
(ct. 619 LIK VYkpainu) npuxoauMo A0 BUCHOBKY, IO KPEAUTOP MOXKE NPl sIBUTH
BUMOTY 710 CyOCHI1apHOT0 OOp>KHUKA 1100 BUKOHAHHS MOPYIIEHOTO 3000B’s3aHHS
OCHOBHUM OOp)XKHMKOM B TOBHOMY 00csa3l. OpjHak, MaiHOBHII 00O0B’SI30K
cyOcuaiapHOro OOp)KHUKA MOXKE 32 HAsIBHOCT1 JOMOBIICHOCTI CTOPIH BUPAKATHUCS HE
JUIIIE Y BUKOHAHHI HEBUKOHOT'O YW HEHAJIE)KHO BUKOHAHOTO OOOB’SI3Ky OCHOBHOTO
OOp)KHMKA, ajge 1 y BIIMIKOJYBaHHI 30WTKIB, CIUIaTI HEYCTOWMKH, SIKI OCHOBHHUU
OOp)KHUK TOBMHEH HAJaTH B pe3yJbTaTl MOPYIICHHS 3000B’A3aHHS Ta I1HIIMX
BCTAHOBJICHUX JIOMOBJIEHICTIO YYaCHUKIB 3000B’si3aHHS caHKIiK. Jlogamo, 1mo obcsr
MaifHOBOrO OOOB’SI3Ky, IO TOKJIQJa€ThCd Ha CyOcHaiapHOro OOp)KHUKA B
JOTOBIPHOMY 3000B’SI3aHHI HE 3aBXAM 30Ira€Tbcsi 3 00CATOM OOpPry 3a OCHOBHUM
3000B’s13aHHA. MOXJIUMBICTh YacCTKOBOrO 3a0€3ME€YEHHsS BUKOHAHHS 3000B’s3aHHS
nepeadayeHa 3aKOHOMABCTBOM JjIsi JOroBopy mopyku (4. 2 cr. 553 LK VYkpaiun).
Tomy 000B’3K0BOI0 BKa3IBKOIO B JOrOBOpI MOPYKH MAa€ CTAaTH 3a3HAuCHHS
KOHKPETHOTO 3000B’SI3aHHSI 3a TMOPYIIEHHS SKOro Oyle TOKIaJIeHO MaiHOBUU
000B’5I30K Ha CyOcHIiapHOTO OOp>KHUKA Ta CYMH, B MEXax SIKOI TaKHil OOpKHHUK
HECTUME MalHOBHUI 00OB’S30K, 1 K HACHIIOK, OOP)KHHUK MOBUHEH NPHUHHATH Ha cebe
MaifHOBUH OOOB’S30K B CYOCHJIIapHOMY MOPSJKY JHUII B YacTHHI 3000B’s3aHHS,
BU3HAYEHOTO B JIOT'OBOPI.

OTox, y BHUMNAAKy BUHUKHEHHS CYOCHA1apHOrO 3000B’SI3aHHA Ha IiJICTaBi
JIOTOBOPY TOBHOBA)KEHHSA YYAaCHHUKIB CYOCHIIapHUX BIJIHOCHMH JOCTaTHI, 1100
BU3HAYUTHU HEOOXITHHUM 00CsSr 00OB’SI3Ky cyOcuaiapHOro OOp)KHUKA Ha BHITQI0K
HEBUKOHAHHS YW HEHAJICKHOTO BHUKOHAHHS OOpPKHUKOM 3000B’SI3aHb TEpen
KPEAUTOPOM, a B OKPEMHUX BHIMAJKaX YYACHHKHU BIIPaBl HABITh OOMEKUTH MAHOBHIA
000B’s130K CyOCHAIapHOTO OOPKHUKA MIEBHOKO YaCTUHOI0 OOPTy OCHOBHOTO.

31e01IBIIOr0 MPU JOTOBIPHUX CyOcHIiapHUX 3000B’S3aHHSIX Yy J0aTKOBOTO
OOp)KHHKA, 1110 HAJIEKHO BUKOHAB 3000B’sA3aHHSI BUHUKAE MPABO 3BOPOTHHOT BUMOTHU
(perpecy) 10 OCHOBHOTO OOp>KHHMKAa 3 BHMOI'OIO BIIIIKOJYBAaHHS IOHECEHHX Y
3B’SI3Ky 3 IIUM BUTpAT B MOBHOMY po3Mmipi. Came TOMYy HOJAaTKOBHHU OOpKHUK,

YCBIOMIIIOIOYH, II0 B pa3l HACTaHHsS MOJAiM, OOYMOBJIEHHX B JOrOBOpI, Ha HBHOTO



Oyne mokjiajeHUud OOOB’SI30K 3alOBHUTU HE3IIMCHEHHOCTI OCHOBHOT'O OOpXHUKA,
npuiiMae Moro 100POBUILHO, MalOUM BIIEBHEHICTH, 110 BC1 JJOJATKOBI OOTSXKEHHS, SIKI
BIH TIOHECE Yy 3B’SI3Ky 3 BUKOHAaHHAM TaKUX MailHOBUX OOOB f3KiB, OyIyTh B
perpecHoOMy TOPSIKY TMOBHICTIO KOMIIEHCOBaHI OCHOBHMM OOpXHHKOM. B 1pomy
aCTeKTi, 3 OTJIsiAy Ha AUCTO3UTHUBHICTH ITUBLILHOTO 3aKOHOJIABCTBA, MPHUITYCKAEMO,
Mo OOpXHUKMU BIpaBl Y3rOJUTH HACTAHHS TAaKUX YMOB, TMPH SKAX OCHOBHUU
OOPXKHHK HE MPOCTO KOMIIEHCYE CyOcHiapHOMY OOpKHUKY BC1 BUTpPATH, MOB’sI3aHi 3
BUKOHAHHSM HMOTr0 HEBMKOHAHOTO YW HEHAJIE)KHO BHUKOHAHOTO 3000B’Si3aHHS, ajne U
JO0JJaTKOBO BHUIUIATUTH TI€BHY BHHArOpoOJy 3a HAJIE)KHE  BUKOHAHHS TaKOIo
MaifHOBOT'O 000B 13Ky CyOCHIIapHUM OOP>KHUKOM.

BusBoM NIHMCNO3UTHBHOCTI MOXE€ CTaTH TakKOoX 3MiHA TOPSAAKY 1 YMOB
BUHUKHEHHS1 00OB’s13Ky cyOcuaiapHOro 0opkHuka. Tak, sSIKIIO BpaxOBYBaTH, L0 32
3arajJpHUM TIPABWIOM Tepen0adaeThCsl BUHUKHEHHS MAaWHOBOTO OOOB’SI3KY B
cyOcumiapHOro OOp)XKHWKA y BHITQJKaX, SKIIO OCHOBHUN OOpPKHUK BiJIMOBHBCS
3aJIOBOJIHUTH BUMOT'Y KpeauTopa abo KpeauTop HE OACpIKaB BiJl HHOTO B PO3YMHUU
CTPOK BIJATMOBIiJII HA TIPe] SBIEHY BUMOTY, TO B I[bOMY BUMAJKy BBaXKAEMO ILIKOM
MO>KJIMBUM Y3TOJIPKCHHS YYaCHHKAMU CyOCHJIapHUX BIJIHOCMH BUHUKHEHHS IpaBa
KpeIuTopa IHII[IOBATH 3aJydeHHS CYOCHIlapHOro OOpKHHUKA 1O BHKOHAHHS
HEBUKOHAHOT'O MaiHOBOTO OOOB’SI3Ky OCHOBHOTO OOpIKHUKA JIMIIE IMicCIis HACTaHHS
JOJJaTKOBUX YMOB, HANpPHKIAQd, JUIIC TICIAS BXXUTTA KOHKPETHO BH3HAYCHHX
JIOMOBJICHICTIO YYaCHHUKIB 3000B’SI3aHHS 3aXOJiB, SIKI MIATBEPIAATh HEMOMIUBICTD
OCHOBHOI'0 OOp»KHUKA BUKOHATH NPUUHATI Ha ce0e 3000B’ I3aHHS.

Binznaunmo, 1mo B JOTOBIpHUX CyOCHAIapHUX 3000B’SI3aHHSX, JAOOPOBLIHLHO
MOKJIABIIM Ha cebe OOOB’SI30K B JOAATKOBOMY TMOPSIAKY BHUKOHATH MAaWHOBUN
O0OB’SI30K B YaCTHHI HEBUKOHAHOTO OOOB’S3KYy OCHOBHOTO OOpKHHMKA TIEpen
KpeauTopom, 3 aHamizy cT. 619 IIK Vkpainu poOMMO BHCHOBOK, 110 CyOCHIIapHUN
OOpKHUK HE Oyae HeCTH Iepes KPeaUTOPOM BiAMOBIIAIBLHOCTI 32 HEBUKOHAHHS a0o0
HEHAJIE)KHE BUKOHAHHS LIOr0 000B’s13Ky. OHAK MPOSBOM JUCIIO3UTHUBHOI CYTHOCTI
JIOTOBIPHUX CyOcHIiapHUX 3000B’S3aHb MOXE CTAaTU Y3TOJKEHa 3 KPEAUTOPOM

CaMOCTIMHA BIJAMOBIIAIBHICTh CYOCHIIIapHOTO OOp>KHHMKAa 3a HEBUKOHAHHS a0o



HCHAJIS)KHE BUKOHAHHS TMPUHHATOrO Tepea KPEeauTOpoM 3000B’S3aHHS, 30KpeMa,
[IJITXOM BCTAHOBJICHHSI HEYCTOWKH Ha BHITQJJOK HECBOEYACHOT'O 33/I0BOJICHHSI BUMOTH
KpEeAuTopa.

Bce x aucno3uTHBHICTH HeMae aOCONIOTHOrO Xapaktepy. Hacammepen
BIIMITUMO, IO B yCiX 0€3 BUKJIIOYEHHS BUMAJKAX JOTOBIPHOTO (DOpPMYBaHHS yMOB
cyOcuiapHOro 3000B’sI3aHHS, X04a PIMIEHHs CyOcuiapHUX OOPIKHHKIB 1HIIIFOBATH
CBOE 3aJydeHHS JO0 BHUKOHAHHS CyOcuaiapHUX 3000B’si3aHb, crenudika Horo
BUKOHAHHS, 0OCST Ta 1HIIII YMOBH B 3HAYHIM Mipi 3yMOBIIIOIOTHCS iX BJIACHOIO BOJIEIO,
OJIHaK BC1 BOHU (hOPMYIOTHCS KpI3b MPU3MY TapaHTyBaHHS 1HTEPECIB KpeauTopa B
HaJIeKHOMY BUKOHAHHI 3000B’sI3aHHS, @ TOMY, ITOBHICTIO 3BUIBHUTH CBOIM PIIIICHHSM
cebe BiJ Takoro cyOcuaiapHOro 3000B’si3aHHSA YYaCHHUKH MAalOTh NPaBO JIMIIE Y
BUIAJKaX, SKIIO cyOcuaiapHa BIANOBIIAJBHICT B 3aKOHOAABCTBI HEe Oye
nepenbayeHa B IMIEpAaTUBHOMY NOpAIKY. Tak camo, 3MIHIOBATH KOHCTPYKIIIO
cyOcuniapHOro 3000B’A3aHHSI JIOMOBJICHICTIO CTOPIH BHUIA€THCS HEIOMYCTUMUM.

[TincymoByIOUM BUIICBUKIIAJCHE, HEOOXITHO 3a3HAYUTH, [0 HAM BOAYAETHCH,
0 caM€ JTUCIIO3UTHMBHHI XapaKTep 3aCTOCYBaHHS Ta JOCHUTh IIUPOKI MOKIIUBOCTI
«BIIACHOTO PO3CYAYy» CyO’€KTIB NUBUIBHUX MPABOBIIHOCUH MPH BU3HAYEHHI1 3MICTY
JIOTOBIPHHUX CYOCHJIIapHUX 3000B’si3aHb TMOBHUHHI CIPUSATH MOCWICHHIO iX pPOJl B
MPaBO3aCTOCOBYIN MPAKTHUIIL.

Cnucok BUKOPUCTAHUX JIKepeJ

1. [Torpi6uuit C. O. IMmepaTuBHI Ta AUCHO3UTHBHI HOPMHU Ta iX poOJib B
perymntoBanHi nuMBUIbHUX BigHocuH / C. O. IlorpiOHuil // YHIBEpCUTETChKI HAYKOBI
samucku. — 2010. — Ne 2. — C. 46-54.

2. KyxapeB O. €. JIucrio3uTUBHICTH SK 0a30Ba KaTeropisi MPUBATHOTO MpaBa /
O. €. Kyxapes // [IpaBo i cycminbctBo. — 2017. — No 6-1. — C. 67-73.

3. Pomantok S. M. [IpaBoBa npupojia JUCTIO3UTUBHUX HOPM ITMBUIBHOTO MpaBa

Vkpainu / S1. M. Pomantok // Bicuuk HarionanpHOi akagemii mpaBOBUX HayK

VYkpainu. — Xapkis : [IpaBo, 2016. — 2016. — Ne4 (87). — C. 138-151.



