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Cmeganukay

IHoHsATTS OIP5KOBOI0 JIOTOBOPY TA MOr0 03HAKHU

[IpuknagoMm Ai€BOro ydacHHMKa IMBUIBHOIO O0OOpPOTY B CYYaCHHX YMOBax
TOCIIOJIapIOBAHHS € TOBapHa OipiKa, MIsUIBHICTh SIKOi XapaKTePU3YEThCS aKTUBI3AIIIEI0
TOPTiBJl Ta TEHJACHIISIMM BHUXOAYy Ha OIpKOBUHW PHUHOK 0O€3MOoCcepeHbO
TOBApOBUPOOHUKA (BJaCHUKA MPOMAYKI(i), IO TMOSCHIOEThCS HOro OakaHHIM
mpaioBaTd 'y cdepl TOBApPHO-TPOIIOBUX BIJHOCHH, YHHMKAIOUYM TOBApOOOMIHHUX
(OGapTepHmx) omeparliid, mpuaAOaBaTH 1 peanxi3oByBaTH NPOAYKINIO 3a peaTbHUMHU
OIpKOBUMHM IIHAMH. 3 OISy Ha II€ BaXJIMBOTO 3HAUEHHS HaOyBarOTh O1p:KOBI
JIOTOBOPH, YKJIAJAl04H K X YYaCHUKH CTaBJISATh 32 METY 3a0€3MEUUTH 3a/I0BOJICHHS
B3aEMHHX IHTEPECIB SIK MOKYMIL, TaK 1 nmpojasis. Pazom 3 tum, B ['ocmogapcbkomy
Kozekcl Ykpainu Ta B 3akoHi Ykpainu «IIpo ToBapHy Oip>Ky» BiICYTHE BU3HAUCHHS
Oip>koBOi yrogu uu OIPKOBOI'O JIOTOBOPY, «PO3MHUTO» Cc(HOpMOBaHaA CHUCTEMaA
OIp)KOBUX YTOJI, a TAaKOX TMOPSIOK IX YKJIaJaHHS Ta BUKOHAHHS. ToMy, He3BaKaroun
Ha Te, 10 MPo0IeMaTUKOI0 OIp>)KOBUX yrof 3aiiManucs Taki HaykoBIl sk A.l. bepnau,
A.T". bo6kosa, B.C. JlepesHin, P.I1. lyask, HO.O. MoiceeB, M.O. Cononkuii Ta neski
1HIT, TUTaHHS IIOAO TOHATTS OIP’KOBOTO JOTOBOPY, WOTO TMPABOBOi MPHUPOJH,
CTaTUKHU Ta JUHAMIKH W HAJal 3aJTHIIAI0THCS aKTyaIbHAMH.

Hacammepen, Big3Haummo, MO0 YHHHE 3aKOHOIABCTBO YKpalHM HE ONEpye
TEPMIHOM «OIp>KOBUM JIOTOBIP», BIXKMBAIOUM TOHATTS «OIp)KOBa yroja» SK Yy
IIUPOKOMY, TaK 1 y BY3bKOMY PO3YMIHHAX. Y IIMPOKOMY PO3YMIHHI Mi O1p>KOBOIO
VTOZI0I0 PO3YMIIOTh BCl yrOAM, K1 YKIJIaJaloThCsl Ha TOBapHIN Oipxki. Y 110 Tpymy
BXOJISITh YIOJIM, IO YKJIQAAIOThCS MK OIp)Kew W KIIPUHTOBOK OpraHizallie€ro,

Oip>keto ¥ ujmeHoM TOBapHOi Oipki  (Opokepom), Oipkero ¥ Jeno3uTapiem,



KJIIPUHTOBOIO OPraHi3alli€elo i Jerno3uTapieM, KIIPUHTOBOIO OPraHi3allielo i 4jJeHOM
TOBapHOi O1piKi, JENO3UTapieEM 1 WIEHAMH TOBAapHOi OIp>Ki, MK WIEHaMH TOBApHOI
O1pxki (Opokepamm). IIpu 1boMy, SIKIIO B OJHHMX BHUIAJKaxX Oip)ka € CTOPOHOIO 3a
JOTOBOPOM, TO B IHIIMX — CTOPOHOIO 3a JOTOBOPOM € WIEH Oipiki, Opokep, Iuiep,
KJIIPUHTOBA oOpradizamis. Bigrak, okpemi aBTOpu Ha TMIACTaBl IHOTO POOJISATH
BHCHOBOK, III0 6araTo O1pKOBUX YTOJ € JIUIIE MepeIyMOBaMHU A0 YKJIaJAaHHSA yron 13
puBoaY OIp>KOBOTO TOBApy M HOCATH OopraHizamiiauii xapakrep [1, c. 108].

VY By3bKOMY 3Ha4YeHHI OIP’KOBOIO YroJI0I0 € Taka yroja, ska yKJIaJaeTbcs Ha
O1p>ki, MK WieHamMu Oipki a00 Opokepamu, 110 JIFOTh 3a JIOPYYEHHSIM WICHIB O1pxKi 3
MIPUBOJIY TIEPEXOJly IpaB Ta 00O0B’sA3KIB 1100 Oip»KOBOro ToBapy. ToBapHa Oipka B
bOMY BHIAJKy BHUCTYNAa€ TUIBKH SIK OpraHizatop OIp>KOBOi TOpriBil W HE €
KOHTPareHToM Yy OIp)KOBUX YroJax, a MOHATTA OIp>)KOBOi YroAu HE OXOIUIIOE
JOTOBOpH, IO YKIAJAIThCS OIpkKEK 13 MPUBOAY TEXHIYHOIO OOCITyrOBYBaHHS
OpUMILIEHHS OipKi 1 MpoBeAEHHS OIp>KOBUX TOPriB (JOTOBOPH KYIMIBII-NIPOJAXKY
HEOOX1IHOTO  TEXHIYHOTO  YCTaTKyBaHHsS, KOMYHaJbHOTO ¥  TEXHIYHOTO
oOCIyroByBaHHsI Ta 1HIII), JUIsl 3a0€3MEYEeHHsI TOCTOAAPChKOI MISIBHOCTI Oipxki, a
TaKOX TPYAOBI KOHTpakTH Oipki 3 mepconanom [1, c. 108; 2, c. 35]. 3 ornsay Ha
ICHYIOUy PI3HMI[IO BapTO BKa3aTH, IO 4YacTillle B HAyKOBIM JiTeparypli H
3aKOHOJIaBCTBI TOHSATTS «Oip>KOBa yroja» BUKOPUCTOBYETHCS CaMe€ Y BY3BKOMY
pPO3yMiHHI, TOOTO KOJM Yroja VYKJIaJaeTbCsl MK 4WI€HAMU TOBapHOi Oipxi abo
Opokepamu, IO JIOTh 3a JOPYYCHHSM WICHIB OIp>Ki 3 METOH MpUI0aHHS IpaB 1
000B’3KiB 1110710 OipkoBOTO TOBapy [1, c. 108].

[Topsin 3 TepmiHOM «OipKOBa yroma» B 3aKOHOJABCTBI YKpalHH IIUPOKO
BXKMBA€ETHCS TepMiH OipxoBa omeparlis. 30kpema, 3rigHo cT. 15 3akony Ykpainu
«[Ipo ToBapHy Oip>ky» [3] Oip»KOBOIO OIepalli€l0 BU3HAETHCS yrona, 1Mo BiAMOBimae
CYKYITHOCTI TaKMX YMOB: - SIKIIIO BOHA SIBJIsi€ COOOI0 KYIIBIIO-TIPOJAXK, TTOCTABKY Ta
oOMiH TOBapiB, JOMYIIEHUX /10 OOIr'y HAa TOBapHIM OlpKi; - SAKIIO 11 yYaCHUKaAMHU €
yIeHu Oipiki; - SKIIO BOHA TOJaHa JI0 PEECTpallii Ta 3apeecTpoBaHa Ha OIpxKi HE

Mi3HIIIE HACTYITHOTO 3a 3/IIMCHEHHSM YT'OJIA JTHSL.



TakuM YMHOM, JCTaLHUN aHaJIi3 3aKOHOABYHMX HOPM JIa€ MOXJIMBICTH 3POOUTH
BHCHOBOK, 1110 3ak0H Ykpainu «lIpo ToBapHy Oip»Ky» OTOTOXHIOE MOHSITTS «Oip>KOBa
yroga» Ta «0lp)KOBa omepauis», 110, Ha Hally AYMKY, € JHUCKYCIMHMM, OCKLIbKH
oreparfiro OUIbII 3BHYHO PO3YMITH SIK CYKYMHICTH IMOCHIJOBHO 3A1MCHIOBaAaHUX i
JUTSI TOCSITHEHHSI TIEBHOTO PE3YyJIbTaTy, SKUM € YKIaJaHHS ¥ BUKOHAHHS O1p>KOBOTO
noroBopy. [linTBepmKeHHS Takoi MO3UIlli BiqHAX0aUMO Y JiTepaTypi [4; 5; c. 155].

3mict HOpM ['ocmomapchkoro Kojekcy VYKpaiHM TaKOoX CBIAYUTH MPO
JIOMYCTUMICTh PO3MEXYBAHHS JOCIIKYBaHUX TMOHATH SIK POJIOBE 1 BUIOBE. AJIKE B
n. 4 cr. 281 lNocnogapchkoro kojekcy YKpaiHd BHU3HAUCHO, IO OIp»KOB1 omepartii
JT03BOJISIETHCS 3/IIMCHIOBATH TUIBKU WieHaM Oipxki abo OpokepamM — TrpomMajsiHaM,
3apeeCTPOBAHMM Ha OipKl BIANOBIAHO 1O ii CTaTyTy sl BUKOHAHHS JOPY4Y€Hb
YJICHIB OipiKi, AKX BOHH HPEJICTABIISIOTH, IIOJI0 3IHCHEHHS Oip»KOBHX oreparlii [6].
Take popmyitoBaHHS 3aKOHY CBITYUTH PO IIMPOKHUI 00cAT OIp>KOBHX Omneparii, mo
yKJIaJaloThes Ha OlpkKi Ha BIAMIHY B MpOLEAYypH ykiagaHHs Oip>koBux yroa. Ha
HAIIl TIOTJISI, BUSHAHHS O1P’KOBOIO OTIEPAITIE€I0 TIEBHOI CYKYITHOCTI AiHl IpH YKJIaeHH1
O1pP>)KOBOTr'0 JOTOBOPY € OUIBIN JOIIIBHUM, HI’K OTOTOXKHIOBAHHS TIOHSTH «OTIECparlisi»
Ta «JIOTOBIpY», sIKe BifOyBaeThcs 3rimHO 3 3akoHOM «I[Ipo ToBapHy Oipxky». Takum
YUHOM, IIOCTAa€ HEOOXIJAHICTh BHU3HAYUTH B 3aKOHI Ta TaKl CAMOCTIMHI MOHSITTS, SK
«O1p>koBa omepalis» Ta «O01p>KOBUM J0rOBip», OCKUIBKH Oip»KOBa yroja Moxke OyTH
TUTBKM OAHIEIO 3 JIAHOK OIpP>KOBOI omepailii, 371HCHIOBAHOI YYaCHUKOM OI1p>KOBOi
topriBm [7, c.132]. ToOto, y mpaBoBOMY pPO3yMiHHI oOlepallisi, Ha BIIMIHY Bij
JOTOBOPY, HE CHpsSMOBaHAa Ha BCTAHOBJIICHHS, 3MiHY YHM TPUIUHEHHS TIpaB Ta
000B’A3KIB.

B naykoBiii siTepaTypi MPOMOHYETHCS BUSHAUCHHS «OipKOBOI yroam» SK Yroau
PO B3a€EMHY Tiepenady npaB 1 000B'sI3KiB CTOCOBHO MaiHa, TOMYIIEHOTO 0 00ITy Ha
OipKi, MO YKJIaJae€TbCcs YYacHUKaMH OIip>ki Ha OIp)KOBUX TOprax y THOPSIKY,
BCTAHOBJICHOMY 3aKOHOJABCTBOM I mpaBuiamMu Oip:koBoi TopriBm [4]. AGo: 1e
JIOTOBIpP, YKJIQJICHUH MK ydacCHUKaMH O1pyKOBOI TOPTiBIIl PO B3aEMHY Tepeiavy Mpas
1 000B'A3KIB BITHOCHO O1p>KOBHX IIHHOCTEH, JOIMYIIEHUX /10 00ITy Ha O1p>Ki, BAMHEHHM

yYaCHUKaMH OIp>KOBOi TOPriBil B MpoIeci MPOBENEHHS OIpKOBUX TOPTiB, 1



3apeecTpoBaHU OIpKeI0 BIAMOBIAHO J0 3aKOHO/AABCTBA M mMpaBuil OIpKOBOI TOPTiBIII
[8, c. 62]. F0.0. MoiceeB, aHami3yroun Kareropii «Oip»koBa oreparis», «0ipxoBa
yroga», poOUTh BHUCHOBOK IpO T€, IO OIpKOBIM yroai MNpUTaMaHHI O3HAKU
rOCIIOIAPCHKOT0 JIOTOBOPY, 1 1€ Ja€ IMJCTaBy BU3HAYUTU OIpPKOBY Yromy sK
TOCIIOAPCHKUH JOTOBIP, YKIAAEHUU Cy0'€eKTaMU TOCIOAAPIOBAHHS, SKI € YieHAMU
TOBapHOi Oipki, B TpoOIeCi MpOBEACHHS OIpKOBUX TOPTiB, Ta 3apEECTPOBAHUMN
Oipskero 3TiHO 13 3aKOHOIaBCTBOM Ta IIpaBuiamu OipskoBoi Toprisii [9, ¢. 7].

Ha namy nymky, Oip>KOBHM JOTOBIp MOXHA BHU3HAUYUTH SIK JOMOBJICHICTD,
JOCSITHYTY YYaCHUKaMH O1p>KOBOi TOpPTriBJIl (Y4IeHAMH TOBapHOiI OipxKi 1 Opokepamu)
Mpo B3aeMHY Iiepeady IMpaB Ta OOOB’S3KIB BIJHOCHO OIp>KOBUX IIIHHOCTEMH,
JOMYIIEHUX 10 00Iry Ha Oipxi, BUMHEHY YYaCHUKaMH Oip>KOBOi TOPTiBJI B MPOLECI
NPOBENECHHS OIp)KOBUX TOPriB 1 3apeecTpoBaHy Oip»Ker  BIANOBIAHO 0
3aKOHOJABCTBA Ta MPaBUJI OIP’KOBOI TOPTIBIIL.

Buxonsium 3 BuIe3a3HaueHOro, HEOOXITHO BHECTH JO aKTiB OipKOBOTO
3aKOHOJIaBCTBA YITKICTh MIOJI0 BU3HAUYEHHS TOHATH «Oip’KOBa yroma», «Oip:koBa
oreparis», «OIpKOBUW JIOTOBIp», 3 METOI0 YHUKHEHHS pPIZHOTO TIyMayeHHS
BKa3aHUX KaTEropii.

Jlns 1OroBOpIB, YKIIAJIGHHMX HAa TOBApHUX OIpKax, XapaKTepHI HACTYMHI O3HAKH:
- cremiajbHa MeTa, a caMmMe KYMIBJIsA-TIpoJiak OIp»KOBOr'0 TOBapy 3 HEraHOIO
MOCTaBKOIO a00 B OOYMOBJIEHUH TepMiH y MallOyTHbOMY; - MOPSAOK YKIJIaJaHHS
O1p>KOBOI'0 JIOTOBOPY, 1[0 Ma€ BiJIMOBiAa€ 3aKOHOJABCTBY MPO OIPKOBY TOPTIBIIIO, a
TaKOX IpaBUJIaM TOPTIBJII KOHKPETHOI OIpKi; - yYaCHHKH OIp>KOBOI'O JOTOBOPY €
ydacHUKaMu Oip>KOBUX TOPTiB; - JOTOBIP BUKOHYETHCS (BiIOYBA€THCS) MM03a OIpKero;
- IOTOBIp MiIsTae 00OB'SI3KOBIM peecTpallii Ha OipKi BIAMOBIAHO 1O BCTAHOBICHUX
mpaBwiI  OIp>KOBOi  TOpriBimi; - Oipka € TrapaHTOM BUKOHAaHHS JOTOBOPIB,
3apeecTpOBaHMX Ha ii Toprax; - Oip)ka Mae TpaBO 3aCTOCOBYBATH CAHKINI [0
YYaCHUKIB OIp»KOBOI TOPTiBIi, IO YKIJIAJalOTh IM03a0ip>KOB1 JOTOBOPHU; - OIp»KOBI
JIOTOBOPU HE MOXYTh 3JIIMCHIOBATUCS B 1IMEHI 1 3a paxyHOK Oipi, YKIJIaJaHHS
JIOTOBOPiB — 1€ (PYHKIIS YYaCHUKIB OIPKOBUX TOPTiB, IO BHUCTYMAKOTh y PO

daxoBux mocepeanukin [10, c. 352-353]. Bka3zani o3Haku 1af0Th MOKIUBICTD OLIBIII



MOBHO PO3KPUTH TIPaBOBY MPUPOAY Ta OCOOJIMBOCTI OIPKOBHX JOTOBOPIB SIK
e(pEeKTUBHOIO 1HCTPYMEHTY O1p»O0BOi AIsUIBHOCTI. Pi3HOMaHITTS BHIIB OIpKOBHX
JIOTOBOPIB, TOCTIMHE YIOCKOHAJIEHHS NPAKTUKHU OIP>KOBOi TOPriBIi CTBOPIOIOTH
OCHOBY Ui €()eKTHIIOro (PyHKIIOHYBaHHS PUHKOBOTO MEXaHi3My 1 30a1aHCyBaHHS
PUHKY.

VY migcymMKy 0 XapaKTEpPHCTHKH OIp»KOBHX JIOTOBOPIB HEOOXITHO HArOJIOCHTH
Ha TOMY, IO BOHU € OJHUMH 3 HAHOUIBII €PEeKTHMBHUX 1 JIKBIAHHUX TOPTOBUX
MexaHi3MiB. [Ipore, Ak MOKazye MpakTHKa, 3aKOHO/JABYE IIOJIE, SKE MOKIUKAHE
peryntoBatu OipOBi JOTOBOPH, HE TUIHKKA HE 3aJ0BOJILHSE, & B TIEBHUX HaIpsiMax,
HaBITh CTPUMYE OIPXKOBY MIIsJIbHICTH. TOMy, Ha 4aci € HEOOXIJIHICTh PO3pOOUTH
THYYKY 3aKOHOJIaBUy CHCTEMY CTOCOBHO JCTAJILHOTO PErIaAMEHTYBAHHS IHCTUTYTY
O1p>KOBOI0 IOTOBOPY Ta CTBOPUTU €(PEKTUBHI YMOBH JIJIs1 MOT'0 3aCTOCYBAHHSI.
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