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yHieepcumem imeni Bacuna Cmegpanuxay

Jesiki NMTAaHHS 010 PeryJIBAHHA HMBLILHO-TIPABOBOIO 10T 0BOPY.

[lepmanentHe pedopmMyBaHHS IMBUIBHOTO 3aKOHOAABCTBAa  CIPUYMHHIIO
CTBOPEHHSI  BEJIMKOTO HOPMAaTUBHOI'O MACHBY PEryjlOl0YMX HOpPM, 1HO.II
0E€3CUCTEMHHUX, 1HOMI 3alO3MYEHUX 13 «UYKHMX» TPaBOBUX CHUCTEM Ta HeE
IHTErpoBaHUX Yy BITYM3HAHE MpaBo. CydyacHHWl CTaH BITYM3HSHOTO HOPMOTBOPEHHS
JIOTOBIPHOIO ~ PEryJIIOBaHHS CUTHAII3ye NP0 HEOOXIIHICTh JOKTPUHAIBHOIO
OCMMCIIEHHS TE€OPETHUYHUX OCHOB JOTOBIPHOTO MpaBa Ta peBi3ii yciX YUHHUX HOPM, Y
TOoMY uKcii nojoxeHb [uBiasHoro koaekey (mam I1K).

OmHUM 3 KIIFOYOBUX 3aBJaHb IUBUIHHO-TIPABOBOTO PETYTIOBAHHS CYCIIIBHUX
BimHOCcHH 1me 3a 4YaciB CPCP Oyno 1 3amumaetrhcsi 3a0e3medeHHs CTaOiIbHOCTI
TOBapHOTO 000poTy. Ha BHKOHaHHS IIbOTO 3aBJaHHS OyJIM CHpPsIMOBaHI IIila HU3Ka
OPU3YMIIIM  MPAaBOMIPHOCTI Ta OOMEKEHICTh CIOCOOIB  3aXHCTy MOPYIIEHOT O
npaBa. 30Kpema, 1€ TOPKAEThCS OCIOPIOBAHMX MPABOUYMHIB, 3a00pOHA BIHAMKAIII]
NEeBHUX BHJIIB I[IHHUX MarepiB; BUMOra J0 BUKOHAHHS 3000B'A3aHHS B HATypi Ta
3a00poHa TPOIIOBOI KOMIIEHCAllli B3aMiH Ha BUKOHAHHS 3000B'sI3aHHS, MPE3yMIILIsA
JIACHOCTI IOTOBOPY, JOMOKHU CYyJl HE BCTAaHOBUTH MPOTHICKHE, TOIO. 3a 3a3HAYCHUM
MIPOTJISIIAETHCS CTIPSMOBAHICTh 3aKOHOIABIIS Ha 30€PEKEHHS YKIAJAEHOTO JI0TOBOPY,
0COOJTMBO KOJIM CTOPOHU HOT'0 HE 3aMepeyuyroTh.

BBenenns B mpeaMeT MpaBOBOTO 3aXUCTY, HAPiBHI 13 CYO'€KTUBHUM IIPaBOM,
OXOpPOHIOBAHOT'O 3aKOHOM 1HTEPECY, 3HAYHO POIMIMPHUIIO KOJIO MOTEHIIIHHUX 0C10, sIKi
MOXXYTh TIOCTaBUTHU ITJI CYMHIB JOOPOCOBICHICTh IOBEIIHKH CYO'€KTIB JOTOBOPY-
JIOMOBIIGHOCTI. VjieThest mpo TpeTix oci6, ki He € yJaCHHKaMH JOrOBipPHOTO
NPAaBOBIAHOMIEHHS. 3aXWCT BJACHOrO IHTEpeCY Moxe OyTM BMOTHBOBAHOIO

MiZICTaBOK TPEThOI CTOPOHM JUIsl MOPYUIEHHS! MUTAHHS MPO HEIIMCHICTH JIOrOBODPY.



BusnanHs 10rOBOpiB HEAIMCHUMHU Y TIEBHUX BHUIAJIKaX JIMIIE BITHOBIOE (GOPMAIbHY
3aKOHHICTh, alle OJHOYACHO (PAKTUYHO PYyHHYE Ty YW 1HOIY JIAHKY LUBUIBHOIO
ob6opory. Tomy 3acTocyBaHHS Takoro CHocoOy 3aXHMCTy SIK BHU3HAHHS JOTOBOPY
HEJIMCHUM Ma€ 3aCTOCOBYBAaTHCh HAJI3BHUYAMHO OOCPEKHO, KOIU BiJTHOBJICHHS
IIPaBOBOI'O TOPSAAKY HEMOXIJIMBE, B IPHUHIMIN, IHIIUMH criocobamu,(1) abo, xomm
HAeThCcsl MPO 3aXUCT IHTEpecy, - B3arajli HE 3aCTOCOBYBAaTHCh. Benmka KUIbKICTb
CIaM-3aKOHOJABCTBA TaKOXX HE CHpPUSE HEMOPYIIHOCTI JOTOBOPY, OCKUIbKU
3HAXOJSTHCS TOJNIOKCHHS 3aKOHY, SKUMH 3alliKaBlieHA CTOpPOHA MOYKE MOTHBYBATH
HasIBHICTb <«IIPAaBOBUX BaJl» y JOrOBOpi, MOCTaBUTH IIiJi CYMHIB MHOro NpaBOBY
BU3HAYEHICTh

Jlis TmpaBO3acTOCYBaHHS BaXKJIMBE 3HAYCHHS MAa€ pPO3MEXKYBaHHS CTaHIB
BU3HAHHA JOTOBOPY HENIWCHUM Ta BHU3HAHHSA JOrOBOpY HeykjiaaeHuM. OcTaHHA
KOHCTPYKIII HE BIHUCYETbCA Y PAMKH I[MBUIBHO-TIPABOBOTO  PETYJIIOBAHHS
JIOTOBIPHUX BiAHOCHH, OCKUTbKU K HE MICTUTH TaKoro cmoco0y 3aXUCTy NUBLUIBHUX
IpaB sIK BU3HAHHS JOrOBOPY HEYKJIaJeHUM. 3 OISy Ha Iie, CTOpOoHU (Ta il cyn 3a
BJIACHOIO 1HIIIATMBOIO) HE BIIPaBl 3asBJIATH I11030B TMPO BHU3HAHHS JOTOBOPY
HEYKJIQJICHUM. [HIMMMU CJOBaMH, PIIIEHHSM CYAYy BCTAaHOBIIOETbCS HE (HakT, a
BIACYTHICTH ¢akty. Kpim TOro, cmiji MHOroJUTHUCA 3 JYMKOIO BYEHHX PO
PO3MEXYBaHHSI CTaHy HEAOCATHEHHS 3rOAM 3a BCiMa ICTOTHUMU YMOBaMH Ta
HEOJHO3HAYHE PO3YMIHHS CTOPOHAMHU TIEI YW 1HIIOI YMOBH, SIKE BHUPIIIYETHCA
LUISIXOM TAyMadeHHs. € HeIoNmyCcTUMOI0 KBaji(ikalis HEOJHO3HAYHOTO PO3YyMIHHS
CTOPOHAMMU OJIHIET YMOBH JIOTOBOPY K BIJICYTHICTb 3r0JI1 MI’K CTOPOHAMH.

lmepTtpodoBane 30UIBbIIEHHS 3aKOHOAABCTBA B  TeEpUIy dYepry 3a
EKOHOMIYHUMH cdepamMu TPaBOBOTO PETyIIOBAaHHS Ta NPUUHATTS 1101 HU3KU
CHeliagbHUX 3aKOHIB TMPHU3BEIO JO TOTO, IO JOTOBOPU Yy KOHKPETHUX cdepax
«MMOYMHAIOTh aBTOHOMHE XKUTTs» 0e3 xopemsii 13 nonoxxenusmu K. Ile o3nauvae,
10 3aKOHOJABEIh MpAarHe BPETryIIOBaTH TMOJIOKEHHS MPO OKPEMI JOTOBIPHI BUIU Y
creniagbHUX 3aKOoHax aBTOHOMHO. Lle npu3Bonutek 10 HU3KkM npobiem. [lepina rpymna
TOPKA€EThCSI TOTO, IO HABITH 3arajbHl IMOJOXKEHHS IMPO JOTOBOPH Ta CrHelliajibHe
3aKOHOJ/IaBU€ PETYNIIOBaHHSI HE Y3TOMKYIOThCA MK coboro Hampuknax, mpeamer

AOroBOpy 1IIpO HaJaHHA KOMYHAJIbHUX  ITOCIYT HaBITh Yy MCKax OAHOro



HOPMAaTHBHOTO aKTy BH3HAYA€THCA MO-PI3HOMY, - a00 K MOCiIyru, abo sk podoru. I
I &K HISK HE € TUIBKH TEOPETHMYHUM MHUTAHHSAM, OCKUIBKM BUHUKAIOTH TTHTAHHS
KBamiikamii MpaBOBITHOCHH Ta BHOOPY 3arajibHUX TMOJOKEHb PO TEBHI TPyINU
JIOTOBODIB.

OTox, CiiI BU3HAYUTHUCS 3 PO3YMIHHSM IMPEAMETY JOTOBOPY, MOKIIHUBO
MOTO/KYIOUUCh 13 YK€ BHUCJIOBIICHOIO Yy JITepaTypl MIYMKOIO, IO MPEIMETOM
JIOTOBOPIB € O0’€KTH IMBUIBHMX TpaB. HamexHa g0OMOBJIEHICTh CTOPIH IIOJO
npeaMeTa JIOroBOpy NMEBHUM YMHOM JIETEPMIHYE TOJajbIllc BUKOHAHHS JIOTOBIPHHMX
O00OB’SI3KIB 3 TEpelaHHs pedl, BUKOHAHHS poOIT 4yM HajgaHHsA nochyr. Ilpenmer
[IUBLIHHO-TIPABOBOT0 JOTOBOPY CIIPHSIE 330BOJICHHIO IHTEPECY CTOPIH JOTOBOPY, IO
BUHUK TpU HOro YyKJIaJeHHI, a BCl IHIII ICTOTHI YMOBU JETali3yIOTh IIPOIIEC
3aJI0BOJICHHS 3a3HAUEHOT0 1HTEpEeCy Ta JAOMoMararoTh y 1iboMy. [Ipeamer qoroBopy €
€IMHOIO ICTOTHOIO YMOBOIO HIO0 SIKOT CTOPOHM MArOTh IIATH 3roJu 3a OYyAb-SKUM
noroBopoM. OcCOOJHMBO 1€ BAXKJIWBE 3HAYEHHS Ma€ 3 OMIIAYy HE 3HAYHY YaCTKy
HEJIeTaT130BaHUX JIOTOBOPIB 3 TEKCTY SKHUX MOJIEKYIW HE 3pO3yMUIO MpO sIKI il
cTopiH #nerbcs. OpgHouyacHo, ciia Oyno O mpoaHami3yBaTd MpPEAMET JIOrOBOPY 3a
TUTMIAaMH JOTOBOPIB, IO 3a3eMJIMJI0O O JOCIIDKCHHsS y TpaBopeamizaiiiiny cdepy.
BifcyTHICTh TOMOBJIEHOCTI 3a TI€IO YH 1HIIOK ICTOTHOIO YMOBOIO JIOTOBOPY HE MOXKE
OyTH BCTAHOBJIEHA Yepe3 HaMipH CTOPiH y cyl. Bu3HaueHHs BKa3aHOTO MOMEHTY €
BOXJIMBUM U1 TPAKTHKH TPABO3aCTOCYBAaHHS Ta BIPHOTO BUPIMICHHS CYIOBHX
ciopiB. He cnig mnepeoOTsikyBaTH JOTOBIPHUM Matepiall TMOJIOKEHHSIMH, SIKi
3aKpIIUIEH] Y 3aKOHI1, OCOOJIMBO KOJIM WJIETHCS PO IMIIEPATUBHY HOPMY.

Jpyra mpoOnema JEKUTh B IJIONIMHI 3arajdbHUX IOJIOXKEHb MPO BU3HAHHS
JIOrOBOPY K IOpuAndHOro (daxrty. Mmerbcs mpo koHcTpyroBauHs cr. 638 11K, me
OJIHIEIO 13 YMOB YKJIQJICHOCTI JIOTOBOPY € JOMOBJICHICTH IIOJ0 YCIX HOro iCTOTHHX
YMOB, 5Kl BU3HA4Y€H1 B 3aKOHI SIK TaKi, 110 y3TO/UKYIOThCSI CTOpOHaMH. YyaepHaiTBo
3aKOHOMABIIA TYT TIPOSIBISETbCS SK Hige-iHae. Ilepeniku 1CTOTHMX YMOB Yy
CrieliaJibHuX 3akoHax jocsraioTh 20-30 o00o0B's3koBUX YMOB. BinOyBaeTbcs
0e3/lyMHE 3aperyJIFOBaHHs BITHOCHH, SIKE OKPIM I[1JI01 HU3KH KOJI131{, HIYOr'O 1HIIIOTO
HE NPUBHOCHUTH Y CHCTEMY IPaBOBOIO PETryJIOBaHHS BIAMOBIIHUX I1HCTUTYTIB B

KpaiHi.



Hanpuknan, 3akoHOAaBelb y JOTOBOPI HAa TYPUCTUYHE OOCITYrOBYBAaHHS
ICTOTHOIO BH3HA€ YMOBY IIpO HAJaHHS CHOXHUBayy HEOOXIOHOI 1H(popMauii A0
MOYaTKy HAJaHHA TOCIYr. Xoua CJiJ 3a3HAYUTH, 110 IHTEPECH CIOXKHBada y Ll
IUTOIIMHI JIOCTaTHhO 3axwmineHi 3akoHoM «IIpo 3axmcr mpap crnoxkuBadiBy. Il{omo
JIOTOBOPY OpPEHIU, - 3aKOHOM BHM3HAUYEHO OJMHAIIATH ICTOTHUX YMOB; UIOJO
KUTIOBO-KOMYHAJIBHMX TIOCIYT - TO 3aKOHOJABEllb HE TIOCKYIMUBCA - ax
BICIMHAQJIIATH 1 Take iHIIE. Taka C CUTyallisl aX HIIK HE BIUIMBA€ Ha CTaOLIBHICTH
MaiHOBOI'0 00OPOTY.

[epernsan monoxens L[K y gacTHI TOTOBIpHOTO pEryalOBaHHS HE MOBUHHO
nepeadavyaTd TIABKM HOro JOOMpalioBaHHsS Ta 30uUIblieHHS Yy po3mipi. Crifg
MEPErjasHyTH JOLUIBHICTh 30€peKEeHHS 3aKplIUIEHUX y KOAEKCl yCiX AOrOBIPHHMX
BHJIIB. 30KpemMa, HEBIAKIAAHOI peBi3ii moTpedye rpyma IOTOBOPIB MPO Mepeaaqy
MaiiHa B KOpHUCTYBaHH:.(3) MOXIUBICTh YKJIQJACHHS JIOTOBOPY HaMy HEPYXOMOTO
MaiiHa TiependadyeHo HOpMaMu, SKI MICTAThCS y pI3HMX maparpadax 1 Ha JTyMKY
3aKOHOJABLIS Mayik O peryioBaTH pi3HI IOTOBIpHI BUAW. Hanpukian: 1oropip HailMy
Hepyxomoro maiHa (ct.60 IIK), nHaiim OymiBai abo iHIIOI KamiTajabHOI CIIOPYAH
(map.4 cr1.79511K), naiimy (opeHauw) Hepyxomoro MaiHa - >kuria (cr.820 I[K),
no3uyku Hepyxomoro maitHa (ct. 828 I[K).(4) Bumie3a3Hauene Ta TiIyMayeHHs
HOPMATHUBHOTO MaTepially CBIAYWTH MPO AYONIIOBaHHS PEryJIsSTHBHUX HOPM Ta
CTBOPEHHSI HM3KHM KOJI31M, aJKe yCl BOHM CHOpPSIMOBAaHI Ha pEryJIOBaHHA
KOPUCTYBaHHS HEPYXOMHUM MaWHOM. 3HAMOMCTBO 3 MpPaBHUYUM MaTepiajioM IIi€l
rpyn# JOTOBOPIB HE TEPEKOHYE HAc y HEOOXIMHOCTI iX 30epeKeHHs y TaKoMy
BUTJISITI.

3acwiist HOPM IyOJIIYHOTO MpaBa BUXOJIOIIYE MPUBATHO-TIPABOBI MEXaHI3MU
IIPABOBOTO PEryJIOBaHHS, Taki SK CBOOOAA JOrOBOPY Ta JMCIO3UTHUBHICTH HOPM.
[leBuum neroHatopom 1iei nmpobiemu Oyno BiiarodeHHs a0 LK Takux moroBipHUX
KOHCTPYKIIN K MyOIiYHUN JOTOBIp Ta AOroBip npuenHaHHs. Higoro oco6iuBo
KOPHMCHOI'O IIi KOHCTPYKIIii B peryatoBaHHs JOTOBIPHUX 3000B's13aHb HE MPUBHECIIU.
[lepima HiBeNmIOE€ NOroBipHY CBOOOAY B MOXIIMBOCTI OOMpaTH Ha BJIAcCHUU poO3Cy.
CTOPOHY JOTOBOpPY, a JIpyra - 3MmICT JoroBopy. PerymtoBaHHs ()aKTUUHUX BiJIHOCUH

Ha SIKI CIPSMOBAaHI 11 JIOTOBIPHI KOHCTPYKIUIi, JIE)KUTh B IUIOIIMHI KOHKYPEHTHOI'O



3aKoHOAaBCTBa Ta 3akoHy IIpo 3axmcr mpaB cmoxwuBadiB.(2) I[lo-mpyre, - 1
KOHCTPYKIIT 3aBXAU CIYTyIOTh TIED «KOMIPYMHOIO» JI€ MOXE KpPUTHUCA
Oe3mifCTaBHUNA  BIACTYN BiJ OCHOBHUX IMBUIICTHYHHUX 3acajl TMPaBOBOTO
peryntoBaHHs. BoHM MOpOMXyIOTh HEBMOTHBOBAHE CTAaHOBMILE CY0'€KTa JOTOBOPY
gk cnabmioi ctoponu. [Ipote, came 3 METOI 3aXHCTy CJIa0IIOl CTOPOHU TPUWHATHIMA
3akoH ITpo 3aXMCT IpaB CrOXUBaya. Moro mpu3HAYEHHsS — BiALGHTPYBATH OanaHC
1HTEepeC CTOPIH JOTOBOPY, KOJIM OJHA 13 HUX € €KOHOMIYHO CWJIBHIIIOK abo 3aiiMae
MOHOIIOJIbHE CcTaHOBHIE Ha puHKy. Ha waci 3akpimnenns y LK xkarteropii
«CTIO)KUBYHUH JOTOBIPY 13 30€PEIKEHHSAM CIICIIaIbHOTO 3aKOHY.

BuinezaznaueHe € miaTBEPAXKEHHAM HEOOX1THOCTI MEPErysiAy IHCTUTYLIHHUX
MOTJISA/IIB Ta TOJIOXKEHb YMHHOTO [[MBIILHOrO KOAEKCY B YACTHHI JOTOBIPHOTO MpaBa
1 OKpeciioe TUTbKA HE3HAUHY YacCTUHY MpoOJieM y CydacHOMY CTaHi JIOTOBIPHOTO
pEryIIIOBaHHS.

CHuCOK BUKOPHCTAHMX JIKepPeJT

1. €. A.benssneBnu  CTaOWIBHOCTH IPAKIAHCHKOTO 000POTA: BOMPOCH TEOPIi.
-I'paxxnanckoe mpaBo: BU30BH BpeMeHH/MaTepiaini MexayHapoJaHOW Hay4HOH,
KOH(epeHIur, NOoCBsIIeHHOW 70-IeTHEMYy OOWICI0 JOKTOpa IOPUAMYECKUX HAYK,
npodecopa A.I'.lunenko.-Anmatu, 2014. C.111.

2. L.I.banaceBnu TeopeTuko-npaBoBl MIAXOAN 10 PO3MEXKYBAHHS CIIOKUBYOTO
Ta MyOJIYHOTO JOroBopiB/ AKTyanbHI TPOOJEMH BJIOCKOHAJIEHHS YWHHOIO
3aKOHOJABCTBa YKpainu. 30. Hayk. mpais. Bum.43. 2017 p. C. 67-75.

3. H.M.boiiko [orosip mo3uuku, Monorpadis/ [Bano-®pankiscek, B-Bo HoBa
3ops, 2015 pik. 280 c.

4. HaykoBo-npaktuunuii komeHtap L{usinbHOro kogexcy Ykpainu [Tekcrt] : y
2 1. T.2/3apen. O. B. Izepu, H. C. Ky3nenosoi, B. B. Jlyms. - 5-te Bux., nepepo0.
1 gomnoB. - K. : FOpinkom Intep, 2013. -1117 c.



