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IIpaBoBa npupoaa 10roBOPy NPO HAJAHHA MPABOBOI J0NIOMOTH

PozBuTok Hamioi gepkaBu  HE MOXE€ BigOyBatucs 0e€3 HAJIEKHOTO
¢dbyHKIIOHYBaHHSL yciei mpaBoBoi cucteMd. OAHUM 13 OCHOBHHUX ii 1HCTHUTYTIB €
aZIBOKaTypa, sKa MOKJIMKaHa 3a0e3MeUnTH 3A1MCHEHHS 3aXMCTY, MPEICTaBHUIITBA Ta
HaJlaHHS IHIIUX BHUIIB MPaBOBOi JOMOMOrd (I3UMYHUM Ta HOPUIAMYHMM OcoOaM Ha
npodeciiiHiii ocHOBi. Y pe3yibTaTl Cy4aCHHUX CYCHUIBHUX IE€PETBOPEHb 3HAYHO
30UTbIIMIIACS  KUIBKICTh 0OCi0, 10 HaAalTh Ta O0axalTh OTPUMATH MPaBOBY
JIOTIOMOT'Y, a TaK0X HEOOXIJTHICTh 3aKPIIUIEHHS iX B3a€EMOBIIHOCHH Yy JIOTOBOPI1 MPO
HaJaHHSA TPaBOBOi Jomomord. lIpore, Ha CHOTOAHINIHIN [€HbP HAYKOBIIMH HE
BUPOOJICHO €IMHOTO MIAXOMY MO0 BU3HAYEHHS MPABOBOI CYTHOCTI JIOTOBOPY IPO
HaJIaHHS MPABOBOI JTOMOMOTH. Y cdepi MpaKTUIHOI MisUTBHOCTI aJIBOKATa, 11¢ JOCHUTH
4acTO MOXK€ NPU3BOAWTH JO TEBHUX TPYAHOIIIB Ha e€Tamax MHoro yKJaJeHHS,
BUKOHAHHA Ta TpPUNMHEHHS. 3 Orsiay Ha 3a3HadyeHe, Oepydyud JO yBaru
MOHOITOII3aI[0 aJBOKATCHKOI MISUIBHOCT] JaHE IMUTAHHS € HAJ3BUYAWHO I[IKABUM U
aKTyaJIbHUM.

3rigno ct. 131-2 Koncrutyuii Ykpainu, s Haganas npodeciiiHoi mpaBHUYOL
naormomMord B Ykpaini mie aaokarypa [1, c. 41]. ChemiagbHUM 3aKOHOM, SKHIMA
BU3HAYa€ MPABOBI 3acaau OpraHizamii 1 IISUIBHOCTI aJBOKAaTypH Ta 3A1MCHEHHS
aJBOKATChKOI MisuTbHOCTI B Ykpaini € 3akoH Ykpaiam «[Ipo amBokarypy Ta
a7BOKATChKY AisIbHICTE» Big 05.07.2012 p. Ne5076-VI.

Cr. 26 3akony VYkpainu «[Ipo aaBokaTypy Ta aJBOKaTChbKY MIiSUIbHICTB)

nepeadavyeHo, Mo aJIBOKaTChKa JiSIBHICTh 31HCHIOETHCS HA IT1JICTaBl JOTOBOPY MPO



HaJaHHSA IPaBoBOi gomoMoru [2, ¢. 19]. V cr. 1 mporo x 3akoHy, 3a3Ha4Y€HO, IO
JIOTOBIP TPO HAJAaHHS MPABOBOI JOIMOMOTH — JIOMOBJICHICTH, 32 SIKOIO OJIHa CTOPOHA
(aBOKAT, aIBOKaTChKke OIOpO, aJIBOKATChke 00’€HaHHS) 3000B’SA3YEThCS 3INCHUTH
3aXHUCT, MPEACTAaBHUITBO a00 HAJAaTH 1HII BUJIU MPABOBOI TONOMOTH JIpYTiii CTOPOHI
(kTieHTY) Ha yMOBax 1 B TIOPSIKY, IO BHU3HAYEHI JOTOBOPOM, a KIIIEHT
3000B’SI3y€ThCSl OIUIATHTH HAJaHHS IPABOBOI JIONOMOTM Ta (PaKTU4YHI BUTPATH,
HEOOX1JH1 11 BUKOHAHHSA JOroBopy. 3rigHo cT. 27 3akoHy VYkpainu «lIpo
aJIBOKATypy Ta aJBOKATCHKY JISUIBHICTH» (popma Ta 3MICT JOrOBOPY MPO HAJTAHHS
IpaBoOBOi  JIOTIOMOTHW), JO JOrOBOPY TMpO HAJaHHA MpPaBOBOi  JIOMOMOTHU
3aCTOCOBYIOTHCS 3arajibHi BUMOTH JIOTOBIPHOTO MpaBa.

[Ipo nmanuit Bug noroBopy 3ranayerbes 1 B «lIpaBuiax aaBOKAaTChKOI €TUKH,
3aTBEPIKCHUX 3BITHO-BHOOPHUM 3’13710M aaBokariB Ykpainu 09.06.2017 p. 3rimHo
cT. 14 I[lpaBun agBOKaTChKOI €TUKH, JOTOBIP MPO HAJaHHS MPABOBOI JOMOMOIH —
JOTOBip, 3a SAKUM OJIHA CTOpOHa (aJBOKAaT, aJBOKATChKE OIOPO, aJIBOKATCHKE
00’eTHaHHS) 3000B’I3YETHCS HA/IaBaTH MPABOBY JIONOMOI'Y 1HIIINA CTOPOHI JIOrOBOPY
(kTi€eHTY) Ha yMOBax 1 B TOPSAKY, IO BHU3HAYEHI JOTOBOPOM, a KIIIEHT
3000B’SI3y€ThCSl OIUIATUTH HAJaHHS IPABOBOI JONOMOTM Ta (PAKTU4YHI BUTPATH,
HEOOXI1/IHI JJi1 BUKOHAHHS JIOTOBOPY, Y BHIAJKY, SIKIIO Taka oIJiaTa nependadeHa
A0roBOpoM. Jlo 1oroBopy npo HaJaHHs MPaBOBOi JOMOMOTH TaKOX 3aCTOCOBYIOTHCS
3aralibHi MOJIOKEHHS IIMBUILHOT'O 3aKOHOABCTBA PO J0roBip [3, c. 12].

Otxe, y 3akoHi Ykpainu «[Ipo aaBokaTypy Ta aJBOKATChKY MiSUTBHICTHY
3a3HA4YE€HO, IO /0 JOrOBOPY IMPO HAJaHHS MPAaBOBOi JIOMOMOTH 3aCTOCOBYIOTHCA
3arajbHl BUMOTHM JOroBipHOro mpasa. Y IlpaBunax aJBOKAaTCbKOI €THKH JlaHE
MOJIO’KEHHS JIETali3y€EThCSl 1 BKA3yeThCs, IO JO JIOTOBOPY MPO HAJAaHHS MPaBOBOI
JIOTIOMOTH 3aCTOCOBYIOTHCSI 3arajibHi TOJOXKEHHS IMBUIBHOTO 3aKOHOJABCTBA IPO
JIOTOBIp.

VY cydacHOMYy NHMBUTPHOMY 3aKOHOJABCTBI YKpaiHU MOTOBIp TPO HaJaHHS
MPABOBOI JIOMIOMOTH OKPEMO HE BHIUIAETHCA. ToMy, HOro mOTpiOHO BIIHOCUTH JIO
KaTeropii HEMOIMEHOBAaHUX Y 3aKOHOJIABCTB1 JIOrOBOpiB. B Haylll LMBUIBHOTO MpaBa

BIH MOXX€ Ha3MBATUCS MO-PI3HOMY: JIOTOBIp 3 HaJaHHS MPABOBUX (FOPUIUYHUX)



MOCJIYT, JIOTOBIp 3 MPAaBOBOrO OOCIYrOBYBaHHS, JIOTOBIp 3 HaJlaHHA IPaBOBOI
JIOTIOMOTH 1 T. II.

VYci UMBUIBHO-TIPABOBI JIOTOBOPH, SIKI MICTAThCS 'y LluBUIBHOMY KOZEKCl
VYkpainu MokHa KIacu(pIKyBaTH Ha YOTHPU TPYIU: JOTOBOPH, AKI OMOCEPEIKOBYIOTh
nepeaHHs MaliHa y BIACHICTh BiJl OJIHIET 0OCOOU /10 1HIIIOT; JOTOBOPH MPO MepeaaHHs
MaifHa y KOPHUCTYBaHHS; JIOTOBOPU Ha BHUKOHAHHS pPOOIT; JOTOBOPH PO HAJAHHS
MOCJIYT.

BigHeceHHs 1IbOTO JOTOBOPY JI0 JOTOBOPIB 3 HAJIAHHS IOCIIYT, IO JIOMIHYE Y
BH3HAYCHHI HOro mpaBoBoi npupoau [4], He BIiAMOBiIae KOHIEHIT KIACHYHOI
MOCIIYTH, 3a SKOi y 11 CIOKMBaya 3aJIUIIAETHCS JUIIE TMO3UTUBHUN pPE3yJbTaT Bin
TISUTBHOCT1 MOCITYTOHA/laBaya, KM 10 TOro » 30Ira€TbCsi 3 MOMEHTOM HaJaHHS
MOCIyTrH. Y BCSKOMY pa3si, SKIIO CTOPOHA B MpOIECi BUTpae HOro, TO HACTIAKU
HaJlaHHS MPABOBOI JIONOMOTHY € TpUBaAIMMHU. Uepes Te, 1o mociyra, sk 3a3Hadae P.b.
[Inmka, XapaKTepU3yeThCsl TAKMMH BJIACTUBOCTSAMU SIK: HE ITOB’SA3aHICTH i3 peuaMu
AK 11 pe3yJabTaTOM; HeMaTepiaibHICTh OTPUMAHOr0 pe3yJbTaTy; HEBIAAUIbHICTD
pe3yabTary MOCIHYyrM Bl  JISVIBHOCTI  IMOCIYrOHajaBayda; €KCKJIIO3UBHICTH;
rapaHTOBAHICTh JOCSTHEHHS pe3ysbTaTy; 30ir B uaci HAJaHHA Ta CHOKUBAHHS
nocinyru [5, c. 253], He Bci ememeHTH 1 0coOAMBO 30ir B daci HaJaHHSA Ta
CIIOKMBAaHHS, TPOSBISIOTHCS TMPU HAJaHHI MPABOBOI JOMOMOTH  OJHAKOBO,
371€01IBIIIOr0 HABIAKH, PE3YJIbTAT HAJAHHS MPABOBOI JOMOMOTY MA€ MEPCIEKTUBHUIMA
MPOSIB.

M.B. KpaBueHnko Bka3zye Ha Te, IO B MpPOIECI HAJAHHS MPaBOBOI JIOMOMOTH
aJBOKAT CKJIaJa€ IOPUAUYHI JOKYMEHTH, SKI € pedyaMH 1 SIKI MOXXHa OIlIHUTHU Ha
MpeaMeT iX BIAMOBIAHOCTI Ta MpodeciiiHOCTI iX ckiafeHHs. Tox, SIKIIO 1€ MOXXHa
MOTOJIUTUCH, 110 MPEAMET JOTOBOPY BIJINOBIJIA€ KJIACHYHINA MOCHY31 MPU YCHOMY
KOHCYJIbTYBaHHI, MPEJICTABHUIITBI Y CyAax 13 3arajibHUX MPOIECyaIbHUX MUTaHb, TO
y IHIIMX BHMAAKaX WAETHCS MPO TPYHTOBHY AHAIITHYHY POOOTY 13 TIUOOKOTO
BUBUYCHHS OOCTaBHMH, OCOOMCTOCTI yYaCHHKIB MPABOBIJIHOCHH Ta HAaBITh yYaCHUKIB
MpoIIeCy, aHaji3y HOPM TpaBa, MO3UIlINA, Y TOMY YHCII MOXJIUBUX, 1HIIOT CTOPOHU

mpoliecy, CKIaJaHHI TEBHUX MPOLECYaATbHUX JTOKYMEHTIB: IO30BiB, KJIONOTaHb
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TUIaHIB, JOBIAOK TOINO, Xo4a O TOMY, 110, OCOOJIMBO Yy CyAaX, € HEHpPUITyCTUMUM
EKCIIPOMT, a BHCTYI aJlBOKaTa TOBHHEH 3aCHOBYBATHCS Ha TJIMOOKOMY 3HaHHI
oOCTaBUH cripaBu. TakuM YMHOM, Y OyIb-IKOMY BHUMAJKY HIETHCSA MPO MaTepiaibHe
BTUIEHHSI POOOTH a/JBOKaTa y MEBHOMY JOKYMEHTI (IOMOMIKXHOMY — JOBIJKa IO
CIpaBl 4M MpPOIECyalbHOMY), SKUUA MOXXe OyTH (axoBO OI[IHCHHH, MepeaacThCs
3aMOBHHMKY YW B HOro IHTE€pecax BIJAMOBIIHUM JEp>KaBHUM OpraHaM. Y 3B’A3Ky 3
IIUM, BUHUKA€ CIYyIIHE 3alHUTaHHS, YUM JOTOBIp, 3a SKUM CKJIQJa€ThCS TEBHUN
JOKYMEHT, BIPI3HAETHCA BiJ IHIIUX JOTOBOPIB MIJAPSIIHOTO XapaKTepy, 3a SIKUMU
nependadyeHo 3BIT MAPSIHUKA, PO3POOKA MPOEKTHO-KOMITOPUCHOI YM  1HIION
nokymenramii? IlpaktuaHo HiumMm. Toxk Oe3amensifiiiHe BiIHECEHHsS JIOTOBOPY IMPO
HaJaHHS TIPABOBOI JOMOMOTH JI0 MOCIYT HIYMM HE MIATBEP/KEHE 1, Ha HaIll TOTJIS, €
xubOHuM [6].

Ha nymky A. €BcrirHeeBa, 10roBip npo HaJaHHS MPaBOBOI JIOMOMOT'H MOXE
MaTd NOJIBIMfHY MpaBOBY MNPUPONY (3aJE€KHO BIJ NpeaMera) — sIK JOroBip Mpo
BUKOHAHHS POOIT 1 SIK JIOTOBIp NP0 HATaHHS mocayr [7].

KOpuanuny KOHCTPYKIIIO — JOTOBip MPO HAJaHHS IOPUIUYHOI TOTIOMOTH —
CyO€KTH HaJaHHS HOPUAMYHOI JTONOMOTM BUKOPHCTOBYIOTh HEPIIKO HE3AIEKHO BIJ
pe3ynbTaTy iXHIX i (TISTIBHOCTI): 9M Ma€ BiH MarepianbHy (GOpMy, OKpeMy Bin
caMuXx i, Y1 BUPAXKAETHCS JIMIIIEC B MEBHOMY KOPUCHOMY €(eKTi, IO CIIOKHBAE
3aMOBHUK (KJII€HT) IMJ dYac 1iX 3JiMCHeHHSA. SK HaAcHiIOK — HeNpaBUIIbHE
3actocyBanHsi HOpM LK Vkpainu, a came rmaB 61 ta 63. 3a3HaueHa oOCTaBWHA
3yYMOBJIEHA TUM, IO YSBIICHHS MPO JOTOBIP II0J0 HAJAaHHS IOPUIUYHOL JOMIOMOTH HE
3aBXKIU € OfAHO3HAYHUM. lle BUpakaeThCcsi y BIJICYTHOCTI €IMHOI AYMKHU BIJHOCHO
CyTl MpeaMeTra JO0roBOpY, CIIBBIHOIICHHS WOro 13 CYMDKHUMH JIOTOBOPaMH,
PO3MOAUTY PU3UKIB PI3HOTO POAY MDK CTOPOHAMU HA3BaHOTO JOIOBOPY, BUIIAJIKIB
MPOSIBY «IMOJBIMHOCTI» 1ILOTO JOTOBOPY. 3a CBOEO MPABOBOIO MPUPOAOI0 YTOAY PO
HA/JIaHHS IOPUIUYHOI JOIMOMOTH MOXKHA KBaMi(iKyBaTH SIK JOTOBIp HAJaHHS MOCITYT
ab0 B SKOCTI JIOTOBOPY JOPYUYCHHS B 3aJIEKHOCTI Bl XapakTepy NPUUHITHX Ha cebOe

I0pUCTOM 3000B’s13aHb [8, ¢. 201-206].



AHami3yloud MNpaBOBY MNPUPOIY IOTOBOPY HAJAHHS IOPUIUYHOI JIOMOMOTH,
[Tapmim I1.B. poOuTh BUCHOBOK MpO Te, IO BIH € 3MIIMIAHUM JOTOBOPOM, SKHI
MICTUTh €JIEMEHTH JIOTOBOPIB OILIATHOTO HAJAHHS ITOCIYT, JOPYYCHHS, MiIPSAy
III0JI0 PU3HUKY HETOCATHEHHS Oa)KaHOTO /IS TOBIpUTENS Pe3ynbTaTy (HEeHaIaHHS a0o
HEHAJICKHOT'0 HAJIJaHHS IOPUIMYHOI JOIOMOTH) 1 CTAHOBUTH COOOIO JIOTOBIp, 32 SIKUM
OJIHa CTOpOHAa — (paxiBellb y Tally3l MpaBa — 3000B’SI3y€ThCS HAJaTU KBaTi(iKOBaHY
IOPUINYHY JOMOMOTY JOBipHUTENeBi ab0o mpu3HayeHiil HUM 0co0i, a 1HIIAa CTOpOHA —
JOBIpUTEITb — 3000B’sI13y€eThes i oratuTH [9, ¢. 78].

OTxe, MOXKEMO 3pOOWTH BHUCHOBOK, 110 BUMOTH JIO JOTOBOPY MPO HaJdaHHS
MPaBOBOi JIOTIOMOTH HE OOMEXKYIOThCS JIUIIE TMPUIIHCAMH, BCTAHOBICHUMH Y
CIeliaJIbHOMY 3aKOHI, aJi’Ke, BIAMOBIIHO 70 4. 3 ¢T. 6 [{uBiibHOrO KOJIeKCy YKpainu,
CTOPOHU B JOTOBOPI MOXYTh BIJICTYIIUTH BiJ TIOJOXKEHb aKTIB IHMBIJIBHOTO
3aKOHOJJaBCTBA 1 BPEryJNIOBAaTH CBOI BIAHOCHMHM Ha BJIACHUM pPO3CYJ, OOpaBIIM
HAalONTUMANIBHIIINKA BapiaHT JOTOBIPHOTO peryitoBaHHs. OCHOBHUM KpHUTEpIEM, HA
MIiJICTaBl SKOrO CIiJi BU3HAYATH MPABOBY MPUPOAY JAOTOBOPY MPO HAJAHHS MPaBOBOI
JIOTIOMOTH € TIpeIMeT A0roBopy. Tomy, IOTOBip TpO HaAaHHS MPABOBOI JOMIOMOTH
MOX€ KOHCTPYIOBATHCSI Ha OCHOBI: JIOTOBOPY Ha BHUKOHAHHS POOIT, TOTOBOPY 3
HaJaHHS TIOCIIYT, IOTOBOPY JOPYYCHHS a00 iX OHOYACHOTO MOETHAHHS — 3MIIIIAHOTO

JIOTOBODY.
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