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HaBYAJIbHO-HAYKOBOT'O IOPUIUYHOTO THCTUTYTY
JIBH3 «Ipukapmatchkuii HaIllOHATHHUMI
yHiBepcuTeT iMeH1 Bacunsa Ctedanukay
[TopiBHsUIBPHA XapaKTEPUCTUKA 3MICTY IITIOOHOTO JOTOBOPY 33 YHHHUM CIMEHHUM

3aKOHOJAaBCTBOM Y Kpainu Ta 3akoHojaBcTBoM Crionyuenux llltariB Amepuku

[HCTHTYT TIUTFOOHOTO MOTOBOPY 3HAMIIOB cBoe Micie y Tiasi 10 Pozmimy Il
yuHHOro CimelHoro xoaekcy Ykpainu. [lomoxeHHs maHOr0 Koau(}iKOBAaHOTO aKTy
I0JI0 BU3HAYEHHS MOHATTS Ta 3MICTY HUIIOOHOTO JIOTOBOPY BIOPSAKOBYE MaiiHOBI
BITHOCHHH M1 HaApEUCHUMH / OJPYHKKSIM, & TAKOXK JO3BOJISE MOMIMIITYBATH B3a€MHI
JOBIpYl BiIHOCMHU M HUMH. | 371aBasiocss 6 TOBOPUTH TPO IUTFOOHUN JOTOBIP HE
Ma€e CeHCY, aJKe, OCTaHHIN Ha TenepilHii yac He € HOBUHKOI. O/HaK, B YKpaiHi Ha
ChOTO/IHI1 y pa3l BUHUKHEHHS Npo0JieM NpH MO MaiiHa 4M BPEryJIIOBAaHHI THIIMX
MaliHOBUX BIIHOCMH MK TMOAPYAOKSIM, OaTbKaMM Ta MdITbMHU CIIOCTEPIra€ThCs
HEJOCTaTHbO PO3BMHEHA 3arajbHa TEOpls JOTOBIPHOIO MpaBa IIOAO MOAPYXKHIX
JIOTOBOPIB, a TMpaKTUKa YKJIAAEHHS iX MOAPYXXKSIM B3aranl macuBHa. Crabkum €
VSBJIEHHSI CYCHUIBCTBA MPO CYTHICTH Ta MPABOBY MPUPOAY ILIIOOHOTO JOTOBOPY,
oMy HE Ha/JIa€ThCsl BArOMOT'0 3HaYeHHs. TOMy 3 METOIO MONIYKY HEOMIKIB Ta HOBUX
[UISXIB  YJIOCKOHAJIEHHS TIPaBOBOTO PETYJIIOBAHHS MAaWHOBUX BITHOCHMH MIX
CTOpPOHAMHM JaHOI JOTOBIPHOI KOHCTPYKIIii, 3MIIIHEHHIO 1HCTUTYTY CiM’i, YHUKHEHHI
CylHepedoK Ta KOHQIIKTIB MU MpPOAHAII3yBalu IOJIOKEHHS 3aKOHIB KUIBKOX MICT
Crnonyuenux IlltaTiB AMepuku, a came «AKT po cimeitne npaso» (Family Law Act
1975) [1] M. Heto Mopk, «€ammmii axt numo6uoro moroopy» (The Uniform
Premarital Agreement Act (UPAA)) [2] mrar HeBaga Ta mnuiroOHI yroam mrary
Miccicini (Prenuptial Agreements in Mississippi) [3] Ta 3aificHrIM iX MOPiIBHSUTBHAN
aHaITi3 13 MOJIOKEHHSIMHA YUHHOTO CIMEHHOTO 3aKOHOJJaBCTBA Y KpaiHM.

Uumany yBary, NpHUCBSYCHY MOPIBHAJIBHIA XapaKTEPHUCTHII 3MICTYy IUIFOOHOTO

JIOTOBOPY 3a 3aKOHOJIAaBCTBOM Y KpaiHM MPUAUIMIN BITYM3HSIHI HAYKOBIIl - IIUBUTICTH



B Taly3l IIMBUILHOIO Ta CIMEHHOrO IpaBa, B TOMY YHMCJII BY€HI LIUBUIICTUYHOI IIKOJIU
[Ipukapnarts. [IpeamMeToM BUBYEHHS IHCTUTYTY HUTFOOHOTO 10IOBOPY Ta 31MCHEHHS
MOPIBHSUIBHOTO aHAJI3y BKA3aHOI JOTOBIPHOI KOHCTPYKLII 13 3aKOHOJABCTBOM
iHO3eMHHUX JepxkaB € aucepramiviHe mpocaimkeHHs O.C. Omitauk «l1mroOHwmi
JIOTOBIp: TMOPIBHSJIBHO-TIPABOBUH aHaII3 3aKOHOJABCTBA PI3HHUX IPABOBHUX CHCTEMY,
K.A. Kazapsn «lllntoOHuii JOTOBIp Y MIKHAPOJHOMY MPUBATHOMY IPaBi», a TAKOXK
mpari I'.O. I'apo, 1.B. XXuminkosoi, T.A. Ko63esoi, JI.B. Jlunens, O.B. Hekpaconoi,
0.0. Yaesauenko, C. ®ypcu, O. SBop Ta IHIINX.

Tak, Baptro 3ayBaxkutu, mo B CIIIA koxeH mTar mae CBOI 3aKOHHM, Xoya
NUTFOOHUN JOTOBIp B TiM YW 1HIIHN (OpMI MOMIMPEHUH Yy BCIX II'STAECATH IITaTax.
Tak, €nuHuii akT UUIIOOHOTO JOroBOpy npuiHATHH 27 wmTatamu (Api3oHa,
Apkanzac, Kamidopnis, Kouuekrukyr, JlenaBep, Konym6isa, ®nopupa, ['aai,
Ainaxo, Inninoiic, Inmiana, AiioBa, Kanzac, Men, MonTtana, HeGpacka, HeBana,
Hrro-Mekcuko, IliBniuna Kapomina, IliBaiuna [lakora, Operon, Pon-Aiinens,
[liBnenna Jlakora, Texac, FOta, Bipmkunis ta BickoHCIH), BperyJatOBaB BITHOCHHH
MIXK TOAPYXOKSIM, a TAKOXK 0cO0aMU, sIKi pa3oM MPOKUBAIOTh, ajie CBOi BITHOCUHU HE
y3akoHIOIOTb. Ha BigmiHy Big OaraThoX IHIIMX JAepxkaB, mTaT Miccicinmi He
JTOTPUMYETHCS «EAMHOTO aKTy HUTIOOHOTO I0rOBOPY», HATOMICTh 32 OCHOBY CITY’KaTh
nuTro0HI yroau Micciciri [4].

3rigHo crarti 92 CimeliHOro Koaekcy YKpaiHu HUTIOOHUN JOTrOoBIp MOXe OyTH
YKJIaZIeHO 0co0aMH, SIK1 MOJIAJM 3asiBY MPO PEECTPALIO LUTIO0Y, a TAKOK MOAPYH KM
[5]. [IpaBo dakTHUHOTO MOAPYX KA HA BU3HAUCHHS MPABOBOTO PEXHMY MaifHa HeE
MO’K€ BPEr'yJIbOBYBAaTHUCS HUTIOOHUM J0roBOpoM. CtarTs 74 naHoro KoauQikoBaHOTO
aKTy TMPOTOJIONIY€E, M0 MaiHO HaOyTe XKIHKOIO Ta YOJOBIKOM, fKi MPOKHBAIOTH
OJHIEIO CIM’€10, ale He mepedyBaloTh y IUI001I MK coboo abo B Oydp SKOMY
iHIIOMYy TIUTI001 33 Yac CHUIBHOTO TPOXKUBAHHS, HAJEKHUTH iM Ha MpaBi CIUIBHOL
CYMICHOi BJIACHOCTI, SIKIIO 1HIIE HE BCTAHOBJICHO NHUCHBMOBHUM [I0TOBOPOM MiK
HUMH. ToMy (HaKTHUHOMY MOAPYXIKIO 3aKOHOJIaBeIlb JO3BOJISIE YKIIAIaTH JOTOBIp, B
SAKOMY BU3HAYaTH MPABOBHUM PEeXUM MaiiHa, OJIHAK YITKE 3aKOHOJaBYE BPEr'yTIOBaHHS

JOTOBIPHUX BIJTHOCUH MDK IIMMH CY0’€KTaMHM BIJICYTHE. AJK€ 3aKOHOM HE



nependayeHo Hi  ICTOTHUX YMOB Takoro JOroBopy, Hi 0OCOOJMBOCTEH HOro
MIPUITMHEHHS.

B amepukaHChKOMY IIpaBl HasBHUM IHCTUTYT IUIFOOHOIO JOrOBOPY s
MOJIPYOKSA, IHCTUTYT «TONUTIOOHUX YOI JJIsl HAPEUCHHUX Ta JOTOBIP MIPO CITIBXKUTTS
JUIA THX 4WICHIB CYCIUIBCTBA, AKI Pa3oM MPOXXKHUBAIOTh, OJHAK HE MepeOyBaloTh Y
3apeecTpoBaHOMYy NUTIO0I. Tak, MpaBOBUWI pexuM MaiiHa MOAPYXKKS Ta OCI0, 10
MPOXKUBAIOTH pa3oM, aie He 3apeecTpyBaiu nuiod B CIIA moxe OyTu ABOX BHIIB:
PEXKUM CIUIBHOCTI MOJIPYKHBOTO MaifHa Ta PEXKUM PO3AUIHBHOCTI.

Tak, Po3ain 6 «AkTy npo ciMmeitHe mpaBo» M. Hero ﬁopK JIO3BOJISIE YKJIAJATH SIK
HNUTFOOHUN JIOTOBIp MK MOAPYXOKSIM Ta HAPEUCHHMH, TaK 1 PsJ 1HIIUX JIOTOBOPIB,
Cy0’€KTHUN CKJIaJ, MK SKUMH HE YTOYHIOEThCSA 3akoHonaBieM. lle yrogu miomo:
BUPIIIEHHS! CIMEHHUX CIOpIB, HAJaHHA YTPUMAHHS; IMUTaHHA, SKE MOXeE OyTu
MIPEIMETOM CIIOPY MI)K HUMH B MallOyTHbOMY, BKJIFOUAIOUH MOPSAOK X BUPIIICHHS, a
TaKo)K IPaBOBI HACTIAKW 3a HEBUKOHAaHHA joroBopy [1]. Bce wmaitHO HaOyte
ocobamu, SKi MPOXKHUBAIOTH PAa30M MPOTATOM JIBOX POKIB HE3aJEKHO BiJ TOrO YU
UTI00 MK HUMH 3apEECTPOBAHO HAJICKUTH 1M Ha TIPaBi CHIIBHOI CyMiCHOT BJIACHOCTI
[1]. Onnak, Bxe y mTati HeBaga moapyxoks yKJIagar0Th NUTFOOHUH TOTOBIp, a 0COOH,
K1 CHUIBHO TPOXXHBAIOTh — Yroay MNpO CHUIbHE MPOKUBaHHA. BiaMIHHICTIO Bij
HaIIOTO 3aKOHOJIAaBCTBA € T€, IO CIUJIbHE MPOXKUBAHHS B MO3ANLIIOOHUX BIIHOCHMHAX
y 1IbOMY IIITaTi HE J1a€ aBTOMATUYHO OYyJb-AK1i CTOPOHI MPaBO Ha NMpuaOaHHS Oyb-
AKUX TpaB Ha BIJACHICTb IHIIOI CTOPOHHU, MNPUAOAHUX Y TMEpioA CHUIBHOTO
npokuBaHHs. ToOTO MaiiHO, ske HalyTe (aKTUYHUM MOJAPYXKSIM HE HaOyBae
MIPaBOBOT'0 PEXUMY CHUIBHOI CYMICHOT BIIACHOCTI, a SIBJISIETHCS BIACHICTIO TOTO, XTO
fioro mpumbas [4].

VYknagaroun noTi0OHUN TOTOBIP Ta JOTOBIP MPO CIUIBHE MIPOXXUBAHHS TPOMAJSTHA
CIIA y06e3neuyroTh CBOi IHTEpECH, TUM CaMUM BH3HAYalOYU CBOI B3a€EMHI MpaBa Ta
000B’s13KkM (K MaiiHOBI, Tak 1 ocoOucTi HeMairHOBi). ITompysxks Ta 0coOH, sKi
CIJILHO MPOXKMBAIOTh, ajie IUII00 MK COOOK HE PEECTPYIOTh BIIPaBl BU3HAUUTH
IPaBOBUM PEKUM MaliHa HAOYTOro HUMH 13 iX CIUIBHUX JOXOJIB, CIIOCOOM peaizaiii

3apo0ITKY, MJIaHyBaHHS NPHUAO0AHHS HEPYXOMOCTI, MOPSIOK CTBOPEHHS MIANPUEMCTB



Ta TOBAapHUCTB, YKIIAJIEHHS JOTOBOPIB OPEHJIM YU 1HIIMX yrojl, (PIHAHCOBY MiITPUMKY
OHE OJHOTO TICIIA PO3Maay BiHOCHH, BCTAHOBJIEHHS OIKH HaJ JIUTHHOIO,
aJIIMEHTH, YCIAJKOBYBAaHHS MalHa 1HIIOrO MapTHepa, KO TOW moMupae Toio [4].
Takox, 3aKOHOJABEIb JO3BOJISIE TIOAPYXOKIO Ta 0co0aM, SIKi CIIIBHO MPOKUBAIOThH Y
JIOTOBIPHOMY TIOPSIIKY BU3HAUUTH OCOOMCTI HEMAWHOBI TIpaBa, TaKi SK: BiJIBITyBaHHS
IHIIIOTO TapTHEpa y JIKapHi; TPUUHATTS BaXKIMBUX MEAUYHHUX PIIICHb BiJ HOTO
IMEH1, a TaKOX MUTAHHS IMOB’S3aH1 13 MEIUYHUM OOCIYTOBYBaHHSIM Ta JOTIOMOTOIO.
Taxy yrony npo criibHE IpOXKUBAaHHA Mapa MOXKE YKIIACTH B Oy/Ib-SIKUi 4yac - ado J10,
a0o IiCJIs TOro, K BOHM MOYMHAIOTH MPOKUBATH pa3oM [4]. V nutoOHOMY 10roBopi
rpoMaZsiHi  AMEpHUKH TEXK MOXYTh JOJIYYUTH TOJOXKEHHS, W0 CTOCYIOThCH,
HAMpUKJIaA: 1HTEPECIiB HEMOBHOJITHIX (PO METOJM BHUXOBAaHHS Ta KOHTPOJIO 32
JUTUHOIO;, BU3HAYEHHS HOT0 Peirii; mopsaoK 3ycTpiuei 3 TUTUHOK J1TyCiB 1 6a0ych
TOILO); APY31B NOAPYX KA (CKUIBKHM 1 SIKUX JPY31B BOHU XOTLIM MAaTH, CKUIBKH Yacy
BOHHM IUIAHYIOTh MPOBOAUTH 3 JPY3sIMH 1 sKI (POpMH CHUIKYBaHHS 3 HHUMHU €
OaxxaHUMH); POOOTH TOAPYHOKS (XTO 3 HUX Oyne mMpairoBaTH, CKUIBKH 4Yacy
WMOBIPDHO TOJPYXKXKS BUTPAYaTUMyTh Ha pOOOTYy, SIKUM UYHWHOM BOHU OyAyTh
MpUtMaTH PillIeHHS PO 3MiHY poboTu To1o) [6, c. 115].

3rigHo CiMEeMHOro KoJIeKCy YKpaiHu IUTFOOHUM JIOTOBOPOM MOXKYTh BU3HAYaTHUCS
BUKJIIOYHO MAWHOBI mpaBa Ta OOOB’SI3KM MOAPYKXKS, MAHOBI TpaBa Ta 00OB’s3KH
MOJIPYXOKA K OaThKiB, a TAKOXX HE MOXYTh DPErylloBaTUCA OCOOMCTI BIAHOCHUHU
MOAPYXKKSI, OCOOUCTI BIJHOCMHHU MIX HHMH Ta JITbMH. MU TOroJKyeMocs 13
nymkoro O. B. JI3epu Tta T. A. ApuBaHIOK, K1 BBOXXaJIH, 110 B NUTFOOHOMY JI0TOBOPI
MOYKHA Tlepe0ayaTy Ik MaifHOBI, TaK 1 HEMAHOBI TpaBa Ta 000B’I3KHU MOAPYHKS [7,
c. 182].

Tomy i3 mpaktuku Cnonydenux IlltatiB AMepuku BapTo Oyno O 3amo3uduTH
MOJIOKEHHS MUTIOOHOTO JOTOBOPY BITHOCHO OOOB’SI3KIB APYKUHHU / YOJIOBIKA IIOO
B3a€EMHOI BIPHOCTI1, JOTIOMOTH Ta MOpPAaJbHOI MIATPUMKH OJHE OJHOMY,; YMOBH IPO
T, XTO 3 HUX OyJe MpalfoBaTH, a XTO BECTH JIOMAIIIHE TOCIIOAAPCTBO Ta BUXOBYBATH

HiTCﬁ; IMOJOKCHHA IIPO MCTOAH BUXOBAHHA Ta KOHTPOJIIO 3a TUTUHORO.



HactynHoro BiJIMIHHICTIO MOJIOXKEHb YKPAiHCHKOIO CIMEHHOr0 3aKOHOAABCTBA Ta
3aKkoHO/IaBcTBa mTarty HeBaga € ¢opma ykmaneHHS NUTIOOHOTO JOTOBOPY. AJIKE,
3rifHo ctarti 94 CiMmeitHOro kojaekcy YKpaiHu HUTIOOHUN JOTOBIP YKIIAIA€THCS Y
MUCHMOBIM  ¢dopmi 1 HOTapiambHO mocBimuyeThcsi. B mrari HeBaga morosip
MOJIPYOKS BIIPaBl YKIIACTHU SIK B YCHiM (opmi, Tak 1 B mUCbMOBii. OHAK, IOPUCTH
paasTh aMEpUKAHCHKUM TPOMAJTHaM, BCE K TaKH, YKIAJAaTH IOTOBOPH B MUCHMOBIM
dbopmi, ajpKke, HASBHICTh MHCHbMOBOTO JIOTOBOPY TapaHTYE MOAPYXIKIO BUKOHAHHS
JIOMOBJICHOCTEH B TOBHIA Mipi. AJe Bke y mraTi Miccicim HUIFOOHUN JTOTOBIp
YKJIAJA€EThCSI BUKJIFOYHO Y TUChbMOBI# opwmi [3].

CHiubHUM MK 3aKOHOJIaBCTBaMHU JBOX JIEpPKaB € T€, L0 YMOBH LLTIOOHOTO
JIOTOBOPY TIOBUHHI OyTH «CIpaBEIIMBUMU» Ta HE MOXYTh CTaBUTH OJHOTO i3
MOAPYXXKSL Yy HaJA3BUYAWHO HEBUTIAHE cTaHoBuile. Y 3akoHomaBcTBl CIIA
3a3HAYCHO, 110 Yy pa3l po3ipBaHHA HUTIO0Y y CYAOBOMY TMOPSAKY CylI HE CTaHe
BUMaraTy MPUMYyCOBOT'0 BUKOHAHHSI JOTOBOPY, SIKU HOCUTH SIBHO HECTPABEIJINBHMA
a00 OTHOCTOPOHHIM XapakKTep, OCOOJMBO Y BUMAAKAX, KOJIM OYEBHUIHO, IO OJIHA 13
CTOPIH CKOpUCTAJACs HEIOCBITUEHICTIO MPOTUIICKHOI CTOPOHU B JIIOBHX MUTAHHSIX.
Kpim TOro, cyn BpaxoBye Te, IO MOAPYXOKIO MOXKE OyTHU CKJIQJHO MepeadadnTH, B
SKOMY CTAQHOBHUII[I BOHM OIUHATHCS Yy MOMEHT MOXJIMUBOT'O PO3ITYyYEHHS, 1 s
BpaxyBaHHS MOJJIMBHX 3MiH 3aCTOCOBYIOTbCS HOPMH IpaBa CHpaBeUIMBOCTI [8,
c.16]. 3rigHo crarri 103 CimeiiHoro Koiekcy YKpaiHM HUIFOOHHWEA JOTOBIp TEXK
BU3HAETHCS HENIMCHUM 3a PINIEHHSM CYQy y pa3i MOpYIIEHHsS IMpaB Ta 1HTEpPECIB

OJTHIET 13 CTOPIH.
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