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Jorosopu y cdepi meaiamii

OngHuM 13 HampsIMIB  PO3BUTKY IPAaBOBOI CHUCTEMH HAIOi JIEpKaBU €
3ampoOBa/HPKEHHS albTEPHATUBHUX METOJIB BHUPIIIEHHS CIOPiB, Cepel SKHUX
Memiarii Ha JaHWUW 4Yac MPUIUISETHCS TOJOBHA yBara. Y 3B 3Ky 3 IIMM BUHHUKAE
3a1HTEPECOBAHICTh JI0 TEOPETUYHUX Ta MPAKTUYHUX OCHOB 3aCTOCYBAaHHS Mejiarlii,
30KpeMa, II0JI0 YTij, Kl YKJIaJalThCcs 0 MOYaTKy Ta 3a pe3ysibTaTaMH MeJiallii,
a/pke MeJiaiiss Mae JIOTOBIpHY OCHOBY. BiJICYTHICTh TEOpPETHYHOI OCHOBH
0COOJIMBOCTEN yKJIaJaHHs, BAKOHAHHS, 3MIHU Ta MPUIIMHEHHS YTOJl Ta JOTOBOPIB Y
chepl Mmemianii MoO)K€ NPU3BOAUTH 0 NpoOJeM y HaJIEKHOMY O(OpMIIeHHI
JIOTOBIPHUX BIJHOCHH SIK y cdepl Meialii, Tak 1 I0J0 CHOpYy, KU MiJIsIraBs
BupimeHHto. Ciif 3a3HaYuTH, O[O0 YiTKA PEryIaMEeHTalllsl MeIlalliiiHuX JOroBOpIB,
pO3pOOJIEHHSI IOPUANYHOI KOHCTPYKIII 3aKOHHOIO Ta JIACHOrO MeEIaliiiHOTO
JIOTOBOPY MAa€ CTAaTH 3aIMOPYKOO MOMYJISIPHOCTI Ta TIOBIPU HACETEHHS 10 MeiaIlii.
OCHOBHUMHU JUCKYCIHHMMH MOMEHTAMH BHUCTYMAalOTh CYTHICTh, ¢opma Ta
IOpUIMYHA CHUJIA TaKUX YTOJl 1 JIOTOBOPIB.

JloriyHUM TOYATKOM JOCTIKEHHS JO0roBopiB y cdepi wmemiamii Oyne
BU3HAUYCHHS cdepu iX 3acTOCyBaHHS, IO JAaCTh MOXJIMBICTb OCSTHYTH BCIO
MHOXHUHHICTh TAKHX JIOTOBOPIB Ta BUOKPEMUTH MiACTaBU I iX Kiacuikarii.
Tak, 3rimHo 31 cT. 3 mpoekty 3akonHy Ykpainu “IIpo memiarmito” (Ne 3665 Bia
17.12.2015 p.) “memiamis MOXe€ 3aCTOCOBYBaTHUCA Y OyIb-IKUX KOHQIIKTax
(cmopax), y TOMY 4YHCHIl HUBUIbHHMX, CIMEHMHUX, TPYAOBHUX, T'OCHOJIAaPCHKUX,
aMIHICTPAaTHBHUX, a TaKOXX B KPUMIHAJLHUX MPOBAKCHHAX Ta CIpaBax MO0
aMIHICTPAaTUBHUX TPABOMOPYIIEHbB....B KOH(]IIKTaX (Cropax) MiXK pe3HICHTaMH
VYkpainu, Tak 1 y KoHQUIKTax (Cropax) 3a y4acTIO HEPE3HJICHTIB, SIKIIO CTOPOHU

Mefiamii Moroauiuch, IO Tporeaypa Memiamii Oyae IpoBeAcHA HAa TEPUTOPIl



Vkpainn[1] 1. Takox, sk i B mepiaBax aHINIO-CAKCOHCHKOI CHUCTEMH IIpaBa,
Meiallisi MOXe 3aCTOCOBYBATHUCS IIOJ0 MUTaHb KOMITEHCAIlT 3aBAaHOl 3JI0YMHOM
mkoau. OTxe, Meaianis MOXKe OIMOCEPEIKOBYBATH FOPU30HTAIbHI Ta BEPTHKAIbHI
IIPaBOBITHOCHHH.

Sx MoOXHa ySBUTH, JOTOBIpHI BigHOCMHHM y cdepl Memiamii MOXYTh
BUHUKATH JI0 Ta MICIs BAHUKHEHHSI CIIOPY, 3 METOI0 MOYaTKy MPOIEAYpPH Meiallii
Yl 3 METOI0 3aKpIIJICHHS JOCSTHYTOTO KOMIIPOMICY, Y paMKax MPUBATHOI 4H
npucyaoBoi memianii Tomo. Tomy goroBopu y cdepi Memiamii MarTh pi3HI
IOpUINYHI KOHCTPYKIIi, METy, IpeameT, GopMy TOIIO.

3 orisAy Ha BKa3zaHe, B AHTVIOMOBHHX 3aKOHOJABUMX aKTaX Ta HAyKOBIH
IOPUANYHIN JIITepaTypl 3aCTOCOBYIOTh TPU TEPMIHHM 11010 BUJIIB IOTOBOPIB y cepi
memiamii: a mediation clause (Memiariitne 3acTepexxenns), a mediation agreement
g a contract to mediate (Memiamiiiauii morosip) Ta a mediated settlement
agreement (yroma, ykiajJeHa 3a pe3yJlbTbTaTaMd Memiaiii). Y BITYH3HIHOMY
YUHHOMY Ta MEPCIEKTHBHOMY 3aKOHOJIAaBCTBI BHKOPUCTOBYIOTHCA TaKl TEPMiHH,
SK ‘3roJa MpO 3acTOCYBaHHS IMOCEpeIHMITBA (Memiamii)”, “MmemiariiifHa yroja
(yroma mpo npumupenHs)” [2 2], “morosip 3a pesyabraramMu Menianmii’ Ta
“MemiamiiiHe 3actepexeHns’” [1], “moroBip mpo mpoBemeHHs Meiallii”’ Ta ‘“‘yroaa
3a pesynpTaTamu Meianii’ [3°].

AHaJti3 1H03eMHOI TPaKTUKHU Ta MPOEKTIB 3akoHy Ykpainu «IIpo Meniariiro»
J03BOJIAE, TMPUKIATHUX Ta HAYKOBUX JDKEpesl JO03BOJISIE pO3pOOUTH PI3HI
kjacu@ikamii JOroBIpHUX KOHCTPYKUIM y cdepl Memiamii. 3 oriasgy Ha MOMEHT

YKJIaJaHHS Ta METY CI PO3PI3HATH:

I TIpoext 3akony Ykpainu “IIpo meniamito” [peectpair. Ne 3665 Big 17.12.2015] [Enextponnnii
pecypc]. — Pesxxum moctymy: http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=57463.

2 JlepkaBHHH CTaHAAPT COLIAIbHOI OCIYTH TIOCEpeTHUITBA (Meiaii): Haka3 MiHicrepcTBa
couianbHOI noyiTuky Ykpainu iz 17.08.2016 Ne 892 [Enexrponnuii pecypc]. — Pexxum
nocrtymy: http://zakon2.rada.gov.ua/laws/show/z1243-16

3 IpoekT 3axony Ykpainnu “TIpo memianiro” (peectpair. Ne 3665-1 Bin 29.12.2015)
[Enextponnuii pecypc]. — Pexxum noctymy:
http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?7pf3511=57620.



1)  MeniamiiiHe 3aCTEPEKESHHS, 3TIIHO 3 SIKUM CTOPOHU JIOTOBOPY OepyTh
Ha ceOe 3000B’13aHHS BAATHUCS 10 MeAialli B pa3l BAHUKHEHHS CIIOpY;

2)  JOroBip TpO TMPOBEACHHA Meiallii, 3a SKAM CTOPOHH CIOpY
3000B’s3yI0TbCS PO3IMOYATH MPOLEAYpPY Mefianiii Ta MOroKylTh ii 3MICT Ta
YMOBH, 0000 Me/I1aTopa TOIIO.

Cepen  Takux  JOTOBOpPIB  3aJ€KHO  BiT MOMEHTY  YKJIQJCHHS
BUOKPEMITIOIOTHCSI MEJTIalliifH1 TOTOBOPH, YKJIaJIEHl 10 MOJaHHS CYylI0BOI0 MO30BY,
Ta MeJIialliitH1 JJOrOBOPH, YKJIaeH1 MiCIs MOJaHHs CYJ0BOT0 ITO30BY;

3) yroma 3a pe3yibTaTaMH MPOBEACHHSA Memiallii, B SKid CTOPOHH
3aKPITITIOIOTh JIOCATHYT1 JOMOBJICHOCTI.

Cepen uMx yroja ciifi BUAUISITH JIOTOBOPH, YKJIaJ€HI B paMKax NMPUBATHOI
Meiallii, Ta yrogu, ykiaJeHl B paMKax MpucyaoBoi Memiaiii. BongHouac, He ¢l
OTOTOKHIOBATH TIOHATTSI YTOAMW 3a pe3yibTaTaMH MeIiallii Ta MUPOBOI yrOIHW YH
yroAu MPO IPUMHPEHHS, K1 € PI3HUMHU IPABOBUMU SIBUIIIAMHU.

Yroau, ykmajgeHi 3a pe3yldbTaTamMu Memiaiii, MOXyTh MaTu ¢GopMy
MEMIaTUBHUX YM JIOJATKOBUX JIOTOBOPIB JI0 OCHOBHOTO JOTOBOPY (HAMPHUKIA],
TPYJIOBOT0), a TaKOX CYKYIMHOCTI JOTOBOPIB (SKIIO METOI iX YKJIaJeHHS €
BUPIIIECHHS CTIOPY).

HemooaumHokuMu € TakoX JYMKH, IO JOroBopu y cdepi Memiamii
BKJTIOUYAIOTH /10 ceOe i JOTOBOPHU MikK CTOPOHOIO CTIOPY 1 MEAiaTOPOM PO HaJaHHS
TIOCITYT, X04Ya OLTBII TIOIMTUPEHOI0 € BCE K TaKW MPAKTHKA ITiAMKMCAHHS JOTOBOPIB
Opo MPOBENEHHS Menialii SK TPUCTOPOHHIX JOTrOBOPIB (CTOPOHH CHOPY Ta
MemiaTop).

VY Ttoit xe yac [".OrpeHuyk nponoHye MOAUTSITH MEiaIlifiHi T0roBOPH Ha B
TPyIU:

1) moroBopu, cripsiIMOBaHI Ha BUHUKHEHHSI MEMIAIIHHUX BITHOCHH (IOTOBIp
MIX CTOPOHAMH CHOpPY MpPO JOCSATHYTY HMMH 3rOJly Ha MPOBEACHHS Memiarii Ta

JIOTOBIp MPO MPOBEACHHS Meiallii MiXk CTOPOHAMHU CIIOPY Ta MEAIaTOPOM);



2) IOroBOpH, IO YKJIAJAIOThCA 3a pe3yjbTaTaMu Mefiaiii — MesialiiiHi
norosopu [4, c.8].

Takuil miaxig O0 NOAUTY AOTOBOpIB y cdepl Memialii Ha JIOrOBOPH
OpraHi3aiiifHOr0 XapakTepy Ta JOrOBOPH IPABOBCTAHOBIIOIOYOTO XapaKTepy €
JIOCTaTHHO BXKMBAHUM Y IOPUIWYHIN JiTEpatypi, a/pke JIAKOHIYHO BiIOOpaKye
CUCTEMY JTOTOBIPHUX MPABOBIIHOCHH Y cdepi Memiarii.

BiamoBigHo 110 ramy3eBoi HAJIEKHOCTI CIIPHUX IIPABOBIIHOCHH  CIIiJT
BUIUISTH:

1) MeIialiiHl yroy 11010 IIUBUIFHO-TIPABOBUX CITOPIB;

2) MeTialiiiHl YyTou 1010 TPYIOBHUX CIIOPIB;

3) MeialliiiHl yroy 1010 CIMEHHUX CIOPIB;

4)  iHmi MemiamidHI yroad, 3a YMOBH, IO XapakTep CHIpHUX
IIPABOBITHOCHH HE JJO3BOJISIE BKITIOYUTH JOTOBIP JI0 KOAHOI 3 BUIIETIEPEPAXOBaAHUX
KaTeropiil (HampuKiIaj, yroau 3a pe3yabTaTaMH BUPILICHHS CIOPIB MK J€P>KaBOIO
Ta IHBECTOPOM).

3a IOpUANYHOIO0 CHJIOK MEJialliiiHl JOrOBOPU MOXYTh MOUISTUCS Ha TaKi,
0 3aTBEP/KEHI CYAOM Ta MarTh CTaTyC MHPOBOI yroa, Ta Taki, 1[0 MarTh
CTaTyC ITMBUIBHOTO MPaBOYMHY (MPU IOMY CJIJ 3ayBaKUTH IIPO OCOOJIUBICTH
MeialiftHUX T0TrOBOPIB, YKIAAEHUX II0JI0 TPYJAOBUX Ta CIMEHHUX CIIOPIB).

He BuxioyaeTbest 1 MOKIMBICTh HOTapiaJIbHOTO TMOCBIYEHHST MelaliitHOT
yroJu 3a Oa)KaHHSIM CTOpIH, ajie 1JIsi BU3HAHHS BUKOHABYOI CHJIM TaKUX JIOTOBOPIB
HeoOX1/IHa BIJIMOBiIHA BKa3iBKa y 3akoHoAaBCTBl. “Ilpu yknajeHH1 Mo cropax, 1o
BUHUKAIOTh 3 TIPABOBIAHOCHH, YKJIAaJaHHA JOTOBOPY 3a SIKUMU Tiependadae
MOKJIUBICTh CTSTHEHHS 3a BHKOHABYMM HAIMKMCOM HOTapiyca, BHUKOHAHHS
MEMIaIlifHOTO JIOTOBOPY MOKJIMBO 3a JOMIOMOTOK) BHKOHABYOT'O HAIHUCY

HoTapiyca». [°, ¢.12]

4 Orpenuyk I'. O. [IpaBoBe perynroBaHHS 3aCTOCYBAaHHS Meiallii Ipyu BUPIIICHHI IUBITHHO-
IPaBOBHX CIOPIB: aBTOped. AuC. KaHA. fop. Hayk : 12.00.03 / Orpenuyk I'anna OnexkcanapiBHa —
Kuis, 2016. — 20 c.

5 Orpenuyk I'. O. [IpaBoBe peryiroBaHHS 3aCTOCYBaHHS MeJiallii IpH BUPIIICHHI UBIIBHO-
MPaBOBHX CHIOPiB: aBTOped. auc. KaHm. rop. Hayk : 12.00.03 / Orpenuyk ['anna OnexkcanapiBHa —
Kwuis, 2016. — 20 c.



Jlns aHamizy mpaBoBOI MpuUpoAu yroa y cdepi Memiarii Taki yroam Ciif
PO3TIIAHYTH K IOPUINIHUHN (DAKT - MPaBOYMH, K MPABOBITHOCHHU , SIK JOKYMCHT.
Mo>kHa TpPUIYCTUTH, IO HANUOUIBLI MOIMIMPEHUM BUIOM MEAIAlIMHOTO YrOAu €
Taka, M0 BUHUKIA 31 CHIPHUX IMBUILHO-TIPABOBHUX BITHOCHWH, Oyja YKIajeHa
CTOpoHaMu crmopy Oe3 mepemadi Cropy Ha CyIOBUW PO3TIIAN Ta SBIsSE COOOIO
IIUBITLHO-TIPABOBHI MPaBOYMH, CHOPSIMOBAaHWN Ha BCTAHOBJICHHS, 3MIHY 4H
NPUITMHEHHS MpaB Ta OOOB’S3KIB CTOpiH. ToMy Takui BUJ MeIIaliifHOI yroau
MOKE€  BpPEryJbOBYBATHCS ~HOPMaMM  I[HMBUIBHOTO  3aKOHOJABCTBA  IOJIO
3000B’513aJIbHOTO  MpaBa (HaMpUKiIaA, TPO TMPUIMHEHHA 3000B’SI3aHHS, MIPO
nepelaHHsd BIACTYIHOTO, NP0 3apaxyBaHHS 3YCTPIYHHUX BUMOT, MPO MPOIIEHHS
Oopry ToIio). Y BUMAJIKy HEJOTPUMAHHS CTOPOHAMH B3SITUX Ha ceOe 3000B’s3aHb
3aXMCT NpaB CTOPiH Oyje 3A1MCHIOBATUCS Y MOPSAKY, NepeadayeHoOMYy HMBUIBHUM
3aKOHOJ/IaBCTBOM.

3 orisay Ha Take MPUMYLICHHS MOXHAa CHOpPMYIIIOBATH TakKi XapaKTepHi
pucu yroaud 3a pesyidbTaraMu Mefiarii: 1) KOHCEHCyalbHHI Xapakrtep; 2)
JIACHICTh BU3HAYAETHCS 3T1IHO 3 BUMOTaMH J0 ITUBUIBHO-TIPABOBUX IPABOYHHIB,;
3) mucemoBa ¢dopma; 4) OararocTtopoHHICTh. [lpm 1bOMYy ciig BiI3HAUUTH

CIeliaJIbHY JIOTOBIPHY KOHCTPYKIIIFO Ta HAsBHICTH CIEIIAIbHOT METH — BUPIIICHHS

cropy.



