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[IpaBoBe peryiroBaHHsS IMOTEYHUX BIJHOCHH 3JIIMCHIOETHCS BIAMOBIIHO JI0 3acajl
[usinbHoro konekcy Ykpainm (mami — LK VYkpainu), ['ocmomapchkoro konekcy
Vkpainu (mami — 'K VYkpainu), 3akony VYkpainum «[Ipo imoTeky» Ta CymyTHIX
HOPMaTUBHO-TIPAaBOBUX akKTiB. OCOOJUBICTIO I1MOTEYHUX BIJIHOCHUH € T€, IO TaKi
BIJIHOCMHU BUHUKAIOTh Y 3B 53Ky 3 MEPEAAHHIM B IIIOTEKY HEPYXOMOI'O MaiHa 1100
3a0€3MeUYeHHs] BUKOHAHHS 1HIIMX 3000B’S3aHb, 10 BUHUKAIOTh MK KPEIUTOPOM 1
OOP>KHUKOM, Ta JIJIs1 33I0BOJICHHS THX BUMOT KPEIUTOPA, K1 BiH 3MOKE 3a/I0BOJTLHUTH
HE 332 PaXyHOK OCHOBHOT'O 3000B’sI3aHHS, a 3a PaXyHOK MpeaMeTa iMOTeKH BHACIIOK
HEBUKOHAHHS IIbOTO OCHOBHOT'O 3000B’sI3aHHS.

[moreka mMae MOXiTHUN XapaKTep BiJl OCHOBHOTO 3000B’S3aHHS 1 € JIHCHOIO /10
MIPUIIMHEHHS OCHOBHOI'O 3000B’si3aHHS a00 10 3aKiHYEHHS CTPOKY Jl1i 1MOTEYHOIO
noroBopy. Bomnouac BimmoBimHo a0 cT. 593 IIK Vkpainm mpaBo 3acTaBu MOXeE
MPUITMHATUCS BHACTIOK BTPATH MPEIMETA 3aCTaBH, SKIIO 3aCTaBOIABEIh HE 3aMIHUB
mpeaMeT 3acTaBu, peajizallii nmpeaMera 3acTaBU, HaOYTTS 3acTaBojiepKaTeleM IpaBa
BJIACHOCTI Ha MPEJAMET 3aCTaBM Ta B IHIIMX BHIIAJKaX, BCTAHOBJICHHUX 3aKOHOM [7].
3ritHo HOopM 3akoHy Ykpainu «lIpo 1moTeky» 1HIIOK MIACTABOIO NMPUIHMHEHHS
inoTekn Moke OyTH BH3HAHHS IMMOTEYHOro jJoroBopy HexiiicauMm (ct. 17) [2]. [omo
3a3HAYCHOI MIJCTaBU TPHUIMHEHHS IMOTEYHUX BIAHOCHH BapTO 3AIMCHUTH aHATI3
YUHHOI'O 3aKOHOJABCTBA B KOHTEKCTI BHU3HAYEHHS IIIICTAB BU3HAHHS HEIINCHUM
JIOTOBOPY 1MOTEKH, MPEAMETOM SKOTO € MaWHO, IO € CHUIBHOI0 CYMICHOIO BJIACHICTIO
NOJPY>Ks. 3a3HaueHa HEOOXITHICTh 3yMOBJIEHa OCOOJMBOCTSMM TIYMayeHHS HeE
TUTBKH HOPM 3000B’513aJIbHOTO TpaBa, ajie i mpasa CHUIbHOT BIACHOCTI MOJAPYHKAKS, 110

B CYJIOBI{ MPAKTHIll OTPUMAIO OHOBJICHE 3aCTOCYBaHHS.



3okpema, [locranoBoro Bemmkoi Ilamatu BepxoBnoro Cyay Ykpainm Big 21
mucronana 2018 poky Ne 372/504/17 3po0iaeHO HACTYIIHI BUCHOBKHU IIOJI0 BU3HAHHS
JOTOBOPY 1MOTEKM HENIMCHUM 3a BIFCYTHOCTI 3TOJM IHIIOTO 3 MOAPYXOKS MO0
npeamera inoreku. [1ig gac po3risiny crnpaBu BectaHoBieHo, o OCOBA 3 mi3Hanacs,
o 05 BepecHs 2016 poky OCOBA 5 ta OCOBA 7 yknanu 10roBip MO3HMKH, 3a SIKUM
ocranHiil nepenaB OCOBA 5 rpomoBi komtu y po3mipi 5 592 930 rpH. 31 cTpokoM
noBepHeHHs 10 04 Gepesnst 2017 poky. Ha 3a06e3neueHHss BUKOHAHHS 3000B’S13aHHS 32
BkazaHuM noroBopoMm no3uku Mix OCOBA 5 ta OCOBA 7 yknaaeHo J0roBip
inorexku Bix 05 BepecHs 2016 poky, BiANOBIZHO A0 YMOB SIKOT'O B IMOTEKY NEpelaHo
kBaptupy AJIPECA 2 (1. 1, a. c. 145?7147). Hopmu 3akony (ct. ct. 60, 70 CK
VYkpainu) cBig4aTh MpO MPE3YMIMIII0 CHUIBHOCTI MpaBa BIACHOCTI MOJAPYXOKS Ha
MaiiHO, ke Ha0yTe HUMH B mepioa nuto0y. L{s mpesymmiis moxke OyTH cripocTOBaHa
W ONMH 13 MOAPYAOKSI MOXKE OCITOPIOBATH TMONIMPEHHS MPABOBOTO PEKUMY CIIITHHOTO
CYMICHOT'0 MaiiHa Ha MEBHHUM 00’€KT, B TOMY YHCII B CyJJOBOMY MOPSIKY. Y 3B’S3KY 3
uM Cyau BCTaHOBWJIIHM, IO CHIpHA KBapTHUpa HaOyTa BIJANOBIJa4YeM 3a Yac MUT00Y 3
no3uBadkoro. [1{ogo Bu3HaHHS AOrOBOpPY iMoTeKH HemiicHuM, To Benuka [Tanara BCY
3a3Haunia, Mo BiamoBimHo 10 4. 4 cr. 369 LK VYkpaisu npasouun wo00oo
PO3NOPAOHCEHHST CRLTbHUM MAUHOM, GYUHEHUU OOHUM i3 CNiBBIACHUKIB, Modce Oymu
BUSHAHULL CYOOM HeOIlICHUM 3a NO3060M IHULO020 CNIBBNACHUKA Y paA3i GIOCYMHOCMI Y
CNIBBNACHUKA, AKUU GYUHUBG NPABOYUH, HEOOXIOHUX NOBHOBAdCEHb. Biocymuicme 3200u
00HO020 [3 CNIBBNACHUKIB (0OHO20 3 NOOPYHCIHCA) HA PO3NOPAONCEHHS HEPYXOMUM
MAUHOM € NIOCMABOI0 U3HAHHS NPABOUUHY, VKIAOEHO20 THWUM CNIBBIACHUKOM U000
PO3NOPAONCEHHS CRIIbHUM Matihom, Heditichum [3].

Cnig 3a3HauMTH, W10 BKAa3aHa BHINE TO3UIIS € HOBOKW Yy (opmyBaHHI
y3arajgbHEHOi CyJOBOI MPaKTUKH, SKa PO3BUHYJACS y TPOTHICKHOMY pycini. Jis
npukiany, 3rigHo [loctanoB CynoBoi manatv y iMBUILHUX cripaBax BepxosHoro Cyny
VYkpainu Ne 6-15871c16 Bix 12 xoBTHS 2016 poky Ta No 6-162211c15 Big 07 XOBTHS
2015 poky, 1110 € BXe yCTaJ€HUMU B 3aCTOCYBaHHI, BKa3y€ThCS Ha T€, L0 8IOCYMHICMb
3200U OOHO20 3 NOOPYHCHCSL HA BIOUYHCEHHS CNINbHO20 MAUHA CamMa no cobi He Modice
Oymu niocmaeoio 0Jisl BU3HAHHS 002080pPY HEOTUCHUM — THUMULL 3 NOOPYHCHCS 8 MAKOM)

BUNAOKY MAE NPABO HA KOMNeHcayito eapmocmi ceoei uacmku [4].



Kpim Toro, 3a3naueno, o mynktom 6 crarti 3 LK Ykpainu 10 3acag nuBUIEHOTO
3aKOHO/IABCTBA BIJHECEHO, CEpe]l 1HILIOro, JOOPOCOBICHICTh. TakoX 3 aHamizy 4. 2 CT.
369 IIK VYkpainu ta 4. 2 ct. 65 CK Ykpainu 3po0JIeHO BUCHOBOK, IO MPHU YKIIAJEHHI
OJTHUM 13 TIOAPYOKSI JOTOBOPY 100 PO3MOPSIHKEHHS CIIIIbHUM MAaifHOM BBaXKa€ThCS,
[0 BiH JIi€ 3a 3T0JIOI0 JPYroro 3 MOAPYXOKA. Y 3B’S3KY 3 IIUM 6U3HAmMU 00208ip
inomexu HeOIUCHUM MOICIUBO JULEe 8 MOMY pa3i, AKWO CYO YCMAHOBUMb, WO MOl 3
NOOPYIHCIHCSL, XMO VKIA8 00208ip W000 CHIIbHO20 MAlHa, ma mpems ocodba —
KOHmMpAazeHm 3a Maxkum 002080pOM, OiflU HeO0OPOCOBICHO, 30Kpemd, Wo mpems
ocoba 3Hana 4u 3a 0OCMABUHAMU CHpABU He MO2ld He 3HAMU Npo me, Wo MAtHO
HANeHCUms  HOOPYIHCIHCIO HA Npaei CHIIbHOI CYMICHOI enacHocmi, i wo mou 3
NOOPYHCIHCSL, XMO YKAAOAE 00208Ip, HE OMPUMAB 3200U HA Ye OPY2020 3 NOOPYHCIHCSL
[5].

Takum ynHOM, 3 aHANMI3y MpaBOBUX Mo3uIlid BepxoBHoro Cymy YkpaiHu MoxkHa
3pOOUTH BHCHOBOK, IO B CXOXXHX 3a MPABOBOK CYTHICTIO CHIPHUX BIJHOCHHAX
3aCTOCOBAHO 1 BUTJIYMAu€HO pI3HI MOJOXKEHHS CTaTeil HOPMATHBHUX aKTIB, IO
3YMOBHJIO Pi3HI IPABOBI MIIXOAN y PEryJIIOBaHHI 3a3HAYEHUX BiTHOCHH.

SAxmo 3BepHyTHCA n0 mnojoxeHb I[K VYkpainu, TO 3a3Haue€HO, 110 BJIACHUK
BOJIOJIIE€, KOPUCTYETHCSA, PO3MOPSKAETHCA CBOIM MaWHOM Ha BJIACHHM po3cyn (CT.
319); cminpHA BIIACHICTH ABOX a00 Ouibine ocid 0e3 BH3HAYECHHS YaCTOK KOXKHOIO 3
HUX Y MpaBl BJIACHOCTI € CHUIBHOIO CYMICHOIO BiacHICTIO (4. 1 cT. 368); maiiHo,
Ha0yTe MOJPYXOKSIM 3a Yac NUTI00Y, € IXHBOIO CIUIBHOK CYMICHOIO BJIACHICTIO, SIKIIO
1HIIIE HE BCTAHOBJIEHO JOTroBOopoM abo 3akoHoM (4. 1 ct. 368); posnopsaodocanus
MQUHOM, WO € ) CRIIbHIU CYMICHIU 61ACHOCMI, 30IUCHIOEMbCA 3d 3200010 6CIX
CNiBBNACHUKIB, AKWO [HUEe He 8CMaHo81eHo 3akoHom (4. 2 cT. 369); y pa3i BUNHEHHS
OJTHAM 13 CIIBBJIACHUKIB MPaBOYHMHY I0J0 PO3MOPSKEHHS CHUIBHUM MalHOM
BBA)XXKA€ThCS, III0 BIH BYMHEHMI 3a 3roJI0K0 BCIX CHIBBJIIACHHUKIB, SKIINO I1HIIE HE
BCTAHOBJIECHO 3akoHOM (a03. 2 4. 2 cr. 369); 3200a cniesnacHuKié Ha GYUHEHHS.
NPABOYUHY U000 PO3NOPAONCEHHS CRIIbHUM MAUHOM, AKUU NIONA2A€ HOMAPIAIbHOMY
nocgioyenHio ma (abo) Oepowcasuiii peecmpayii, mae Oymu BUCI08IEHA NUCLMOBO I

Homapianwvho nocsiouena (a63. 3 u. 2 cr. 369) [7].



SIko mpoananizyBatu creuianbHi HopMu CiMelHOro koaekcy Ykpainu (mami —
CK Vkpainm), mo peryiolTh OCOOMCTI HEMAaWHOBI Ta MalHOBI BIJHOCHHU MIX
MOJIPYOKSAM, TO BApTO BKA3aTH HACTYIHI MOJOKEHHS: MaifHO, HA0yTe TOAPYKKIM 32
qac U100y, HAJIEKUTh JPYKUHI Ta YOJIOBIKOBI HA TPaBi CIIJILHOT CYMICHOI BIIACHOCTI
... (4. 1 c1. 60); Opyorcuna, 4on06iK PO3NOPAOHCAIOMBCSA MAUHOM, WO € 00 €KMOM
npaea CniibHOi CyMICHOI 61ACHOCME NOOPYHCIHCS, 3A 63AEMHOI0 3200010 (4. 1 cT. 65);
npu YKIAOeHHI 002080pPI8 OOHUM I3 NOOPYICIHCI BBANCAEMBCA, WO GiH OI€ 3d 3200010
OpYy2020 3 NOOPYXHCIHCA. [pydHcuna, 4on08iK Mae npago Ha 36epHeHHs 00 Y0y 3 HO3060M
npo BU3HAHHS 002080pY HEOIUCHUM SIK MAK020, WO YKIAOEHUL OPYUM i3 NOOPYHCIHCSL
be3 ii, 1020 3200U, AKWO Yel 00208Ip 8UXOOUNb 3a MedCi OpibH020 nobymoeozo (4. 2
cm. 065); 013 YKIAOeHHs OOHUM (3 NOOPYIHCIHCA 002080pi8, SKI NOmMpeoyioms
HOMApianbHo20 noceioueHHs i (abo) Oepicasnoi peecmpayii, a mMaKkoxc 002080pi6
CMOCOBHO YIHHO20 MAUHA, 32004 OPY2020 3 NOOPYHCIHCS MAE OYyMU NOOAHA NUCOMOBO I
Homapianvho s3aceiouena (4. 3 ct. 65) [6].

VY 3B’S3Ky 3 HaBEIEHUM MOXHa 3pOOUTH BHCHOBOK, IO 3aKOHOJIaBEIlb YITKO
BU3HAUMB MpaBOBY (OpMy HaJaHHS 3rojld Ha PO3MOPAKEHHS MalHOM, IO € Yy
CIUIBHIM CYMICHIN BJIACHOCTI MOJPYXOKS, Ta NependadruB MpaBoO OJHOTO 3 MOAPYKKS
3BEpTATHUCA JI0 CYAy MPO BU3HAHHS JOTOBOPY HEIIMCHHMM, SIKIIO TaKHUH TpPaBOYWH
BUYMHEHO 0€3 3roJM OJTHOTO 3 MOAPYXOKS. Tomy He3Bakarouw Ha mosutito Cymy momo
BHU3HAYEHHS I00POCOBICHOCTI KOHTPAareHTIB — TPETIX 0ci0, HA HaIly AYMKY, B MEpILY
4yepry mMae OpaThcs 10 yBard 3aKOHHUU IHTEpPEC TOTO 3 TMOAPYXKS, 3rojia sIKOTO Mae
OyTv HajZaHa JJIs PO3MOPSHKEHHS CIITLHUM MAaHOM THIITNM 3 TIOJIPY KK

[lomo monoxkens LIK Ykpainu, 3rigHo AKX 1IOTEKa € OKPEMHUM BHJIOM 3aCTaBH,
TO 3a3HAYEHO, 10 MaHO, M0 € y CHUIbHIN BJIACHOCTI, Modice Oymu nepeoane )y
3acmasy auuie 3a 3200010 ycix cnissnacnukie (4. 1 cr. 578) [7]. Bignosiguo 1o ct. 6
3akon Ykpainu «lIpo imoTeky» MaiiHO, 11O € Yy CIUIbHIA BJIACHOCTI, MOXXE OyTH
TiepesiaHe 8 inomeKy Jjuule 3a HOMApPIAIbHO 3ACBI0UEeHO0 3200010 YCIX CHIBBIACHUKIG
[2]. 3 HaBemeHUX MOJIOXKEHD TEX YITKO BUILIUBAE, 10 BIAMOBIIHO JI0 3arajbHUX BUMOT
MpPEeIMET JOTOBOPY IMOTEKH, a caMe€ MaiHO, IO € CHiJIBHOI BJIACHICTIO TOJIPYKIKS,
MoOXxe OyTH TepefaHuid y 3aCTaBy 3a 3r0JI0K0 1HIIIOTO 3 MOAPYXOKs (CIIBBIACHUKA), sIKa

Mae OyTHM NMUCBMOBO BHMKJIAJE€HA 1 HOTAplajJbHO 3acBiAY€HA. SIKIIO 3BEpHYTHCS 0



HAYKOBOi JIITEpAaTypu, TO 3rOAa JPYroro 3 TMOAPYXOKS BBaXKAETHCS CIIOCOOOM
peanizailii B OJHOCTOPOHHLOMY MOPSIAKY CyO’€KTUBHOTO MpaBa, 1110 HAJIEXKUTh 0c00i. |
s i 3000B’s3y€ JIMILIE TOTO 3 MOAPYXKS, XTO HajaaB 3roAy. Bona sBise coboro
NEBHY 3B’SI3yI0UY JIAHKY JJIS MOAAJBIION0 BUHUKHEHHS IMPaBOBIIHOIICHHS, TOOTO €
€JIEMEHTOM FOPHUIMYHOTO CKJIAy 1 HapiBHI 3 IHIIUMH IOPUIUIHUME (HaKTaMH CIYTye
MiJICTABOIO 11 BUHUKHEHHS, 3MIHM a00 MPUIUHEHHS MpaB Ta OOOB’SI3KIB y I1HIIHMX
oci0. Hanmarouu Taky 3rojy, OJivH 3 MOAPYAKs (POpMYE CBOIO BIIACHY BOJIIO Ta BUSIBIISIE
ii 30BHi [1].

Tomy BBakaeMo, 110 HEIOTPUMAHHSI BUMOTH 3aKOHY PO GopMy HaJaHHs 3TOAU
Ha PO3MOPSAHKEHHS CHUIBHUM MalHOM 1HIIMM 3 MOAPYXOKS, B TOMY YMCII W LI0J0
npeaMeTa JOroBOpY IMOTEKH, Ma€ MaTh IPaBOBUM HACHIAKOM BU3HAHHSA WOTO
HemiicauM. Amke 3rigHo 4. 4 cr. 203 11K Vkpainu Bu3Ha4YeHO, MO MPABOYUH Ma€
BUMHSATHCS y OpMi, BCTAHOBIIEHIM 3aK0HOM, a 3riaHo 4. 1 ct. 219 LK Vkpainu B pasi
HEelOoACepKAaHHS BUMOTH 3aKOHY IPO HOTapiajbHE IOCBIAYEHHS OJHOCTOPOHHBOTO
NPaBOYMHY TaKUH MPABOYUH € HiIKUeMHUM [7].

TakuM 4MHOM, MOKHA 3pOOMTH BUCHOBOK, 10 pimenHs Benukoi [Tanatu BCY
Bix 21 nucromaga 2018 poky € TakuM, IO TOBHOLIHHO BiJoOpakae 00’ €KTHUBHE
BPETYJIOBaHHS CHIPHUX BIIHOCHH 13 HAJEXKHUM 3aCTOCYBaHHAM 1 TIyMadeHHSIM
npaBoBuX HOpM. [Ipu nboMy BapTo Bkazaty, mo Benuka [Tanara BCY nocunaerscsa Ha
npakTuKy €Bponeicbkoro cyay 3 npas Joauau (gam - €CIUJI), axuil 3ayBaxuB, 110
OJHUM 13 (yHIAMEHTaJbHUX AaCIEKTIB BEPXOBEHCTBA MpaBa € NPHUHIMI MPaBOBOI
BHU3HAYEHOCTI, KU, MK 1HIIMM, BUMarae, mo0 Mpu OCTaTOYHOMY BHUPILIEHH] CIIPaBH
CyJlaMu iX PIIICHHS HE BUKIMKAIH CyMHIBIB (pimeHHs Bix 28 >xoBTHS 1999 poky y
cnpasi «bpymapecky npotu PymyHii», 3asBa Ne 28342/95, § 61). Sxmo koH]IiKTHA
NPaKTHKa PO3BUBAETHCA B MEXaxX OJHOIO 3 HaWBUIIUX CYIOBUX OpraHiB KpaiHu, Lei
CyJl caM CTa€ JKEpesioM MpaBOBOi HEBU3HAYEHOCTI, TUM CAMHM MiIPUBAE MPUHIUIL
MPaBOBOI BU3HAYEHOCTI Ta MOCJIA0IIOE OBIPY TPOMAJCHKOCTI O CYJIOBOI CHUCTEMHU
(pimrenns Bix 29 nmucromnana 2016 poky y crpabi «Ilapadist rpeko-KaTOIUITLKOT IIEPKBU
B M. Jlymeni ta iHmi npotu Pymynii», 3asBa Ne 76943/11, § 123) [3]. €CILI
HEOJHOPA30BO 3a3HauaB, 10 (POPMYIIOBAHHS 3aKOHIB HE 3aBXKJIU 4ITKL. Tomy ix

TIIYMA4YCHHA Ta 3aCTOCYBAHHA 3aJIC)KUTD BiI[ IIPAaKTHKH.
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